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Every year now nearly a million alien seamen and 
thousands of alien airmen arrive at the ports of the United 
States from abroad. Some of the arrivals are repeated 
arrivals of the same aliens. And some of the aliens are 
residents here by having been admitted previously in 
compliance with the requirements of our immigration 
laws and regulations for permanent residence. When 
returning from abroad as employees on board a vessel or 
aircraft their status is that of seamen or airmen under 
those laws and regulations. But if their absence has been 
only temporary and they have not relinquished their dom- 
icile here, they can obtain readmission as residents by 
complying with no more requirements under those laws 
and regulations, and in some respects less,’ than other 
aliens must comply with for admission when returning 
from such an absence to an unrelinquished domicile in the 
United States. If the returning seamen and airmen do 


* Albert E. Reitzel, the author, is Assistant General Counsel of the United 
States Immigration and Naturalization Service. His views herein are not 
intended to be inconsistent with official opinion and nothing herein is to be 
— as official opinion. 

8 C. F. R. §120.20 (1949 ed.). The cases in which such resident_alien 
seamen may obtain seaman’s identification cards are stated in 8 C. F. R. 
§$§ 120.14-120.16 (1949 ed.). The cards are authorized by these regulations and 
are not mentioned in any statute. (37) 
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not meet these requirements, they are subject to the same 
restrictions with respect to temporary landing that apply 
to other aliens arriving employed on board a vessel or air- 
craft. 

In the interest of international commerce it is desirable 
that alien bona fide seamen and airmen coming for a bona 
fide lawful purpose be granted temporary landing. At 
the same time the control of the landing and temporary 
stay here of aliens as seamen or as airmen is becoming of 
more and more importance in such commerce. One rea- 
son is that transportation between the United States and 
other countries, by ship as well as by aircraft, is on a 
steady increase, and the trend is likely to continue for 
years to come. Another reason is the strict requirements 
of the immigration laws for the admission of aliens to the 
United States for permanent residence. And it must be 
kept in mind that some aliens may seek to land here in 
the guise of seamen or airmen for secret purposes danger- 
ous to our national security. Hence the special restric- 
tions with respect to the landing and temporary stay of 
aliens as seamen or airmen must be enforced with increas- 
ing care to prevent aliens from obtaining a landing under 
that status, who secretly intend to remain in the United 
States permanently or to accomplish some other unlawful 
purpose, and to prevent aliens who obtain entry as seamen 
or airmen from prolonging their temporary stay here in- 
definitely. 

Obtaining landing as a seaman or airman with the in- 
tention to stay here permanently is a violation of the im- 
migration laws with respect to the admission of aliens 
for permanent residence, mainly because in such cases the 
seamen and airmen are entering the United States without 
presenting at time of arrival here, valid immigration 
visas. They can be obtained only from American consu- 
lar officers abroad, and those officers have no authority to 
issue the visas unless satisfied that the applicants are ad- 
missible under our immigration laws and regulations for 
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permanent residence.” Also those laws limit the number 
of such visas that may be issued during any fiscal year to 
aliens born abroad in certain countries and those numer- 
ical limitations are known as “quotas.” But there are a 
number of exceptions and aliens therein are designated as 
non-quota immigrants. One class of non-quota immi- 
grants is broad enough to include alien seamen and air- 
men when they are returning from a temporary absence 
abroad after having been lawfully admitted to the United 
States for permanent residence.’ And the laws permit 
their readmission without immigration visas.* 

Aliens landed as seamen or airmen who remain here 
beyond the period permitted are thereby violating the 
law. 

Whether the alien seaman or airman is here in viola- 
tion of law for obtaining landing as a seaman or airman 
with the concealed intention to settle here or engage in 
forbidden activities here or his violation is in remaining 
here beyond the permitted stay, his continuing stay may 
be unlawful, also, because of his being within classes of 
aliens excluded by the immigration laws for permanent 
residence on such grounds as their record or affiliations 
or their purpose in coming to the United States. Such 
facts may not be discovered by time of entry. The reason 
is that in the interest of expediting international com- 
merce the inquiry by United States officers abroad and the 
inspection here at the time the aliens arrive as seamen or 
airmen are not required by law to be as extensive as in 
the case of aliens coming and applying for admission as 
immigrants.” In any event, the longer aliens admitted as 
seamen or as airmen remain in the United States beyond 


2§2, Imm. Act of 1924, 43 Srar. 153 (1924), 8 U. S. C., §202 (1946). 

3§4(b), Imm. Act of 1924, 43 Srat. 155 (1924), 8 U. S. C., §204(b) (1946). 

4§13(b), Imm. Act of 1924, 43 Srar. 161 (1924), 8 U. S. C., §213(b) 
(1946). 8 C. F. R. §120.20(b) (1949 ed.). 

5 That is, the requirements as to immigration visas issued by United States 
consular officers abroad do not apply to aliens as a condition to admission as 
seamen, nor the requirements of hearing by a board of special inquiry. See 
notes 13 and 100, infra. 
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the permitted stay, the more likely they are to engage in 
work for hire ashore in violation of law and in competi- 
tion with American labor. Also, it is more difficult to 
find them in order to cause their deportation or departure 
according to law. 

The laws and regulations discussed in this paper, which 
mention only seamen and vessels, are applied to airmen 
and aircraft, with the exceptions that will be noted here- 
in, by regulations issued under Section 7 of the Air Com- 
merce Act of 1926. The section authorizes the Attorney 
General “by regulation to provide for the application to 
civil air navigation of the laws and regulations relating 
to the administration of the immigration laws to such an 
extent and upon such conditions as he deems necessary.” ° 

Alien seamen and airmen are subject to various laws 
and complex regulations in regard to landing and stay 
here, which have been developed from experience of 
more than a generation. —The Commissioner of Immigra- 
tion and Naturalization has charge of their administra- 
tion under the direction of the Attorney General. These 
laws and regulations can conveniently be considered 
here under these headings: detention and classification, 
documentary requirements, seamen entering other than 
as crew members, medical treatment, inspection, arrest 
and deportation, fines, principal court decisions, and con- 
clusion. 

DETENTION AND CLASSIFICATION 


The term “seaman,” it is important to note, is not used 
in the immigration laws in its everyday sense, but is de- 
fined by Section 1 of the Immigration Act of 1917 to 
“include every person signed on the ship’s articles and 
employed in any capacity on board any vessel arriving in 
the United States from any foreign port or place.”* The 


644 Srat. 572 (1926), 49 U. S. C., $177(d) (1946). See 8 C. F. R. 
§§ 116.8, 116.9, 116.10, 116.52, 116.53 (1949 ed.). The first three sections also 
appear in 19 C. F. R. §§ 6.8, 6.9, 6.10 (1949 ed.) and in 42 C. F. R. §§ 11.508, 
11.509, 11.510 (1949 ed.). 

739 Srat. 874 (1917), 8 U. S. C., $173 (1946). 
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obvious purpose of this broad definition is to eliminate 
grounds for disputes as to who are seamen with respect 
to these laws. In this paper “crew-member” is used in 
the same sense as “seamen.” 

To control the landing of alien seamen, the key section 
of the immigration laws of the United States is Section 20 
of the Immigration Act of 1924.° The section places two 
special duties on “the owner, charterer, agent, consignee, 
or master of any vessel arriving in the United States from 
any place outside thereof.” The first duty is “to detain 
on board any alien seamen employed on such vessel until 
the immigration officer in charge at the port of arrival has 
inspected such seamen” and the “inspection in all cases 
shall include a personal physical examination by the med- 
ical examiners.” ‘The other duty is “to detain such sea- 
men on board after such inspection or to deport such sea- 
men if required by such immigration officer or the Attor- 
ney General ° to do so.” If the “owner, charterer, agent, 
consignee, or master” fails to perform either duty, the 
section declares that he “shall pay the collector of customs 
of the customs district in which the port of arrival is lo- 
cated the sum of $1,000 for each alien seaman in respect 
of whom such failure occurs.” ** There is a special regu- 
lation with respect to airmen ordered detained on board.” 


843 Stat. 164 (1924), 58 Stat. 817 (1944), 8 U. S. C., § 167 (1946). For 


principal court decisions on this section see notes 93-95, 97, and 99-112 infra. 


® The order of the Attorney General occurs under the provision in paragraph 
(c) of that section, which reads: “If the Attorney General finds that deporta- 
tion of the alien seaman on the vessel on which he arrived would cause undue 
hardship to such seaman he may cause him to be deported on another vessel at 
the expense of the vessel on which he arrived, and such vessel shall not be 
granted clearance until such expense has been paid or its payment guaranteed 
to the satisfaction of the Attorney General.” The term “Attorney General” is 
substituted by Reorg. Plan No. V, 54 Start. 1238 (1940), for “Secretary of 
Labor” in the original statute. That is the case wherever the term “Attorney 
General” is used in this paper. 


10 See note 77, infra, as to mitigation and enforcement. 
118 C. F. R. § 116.53 (1949 ed.), which reads: 


“Any alien employed in any capacity on board an aircraft arriving in 
the United States from any place outside thereof shall be considered as a 
seaman, and the provisions of the immigration laws and regulations appli- 
cable to vessels and alien seamen shall apply except as otherwise provided 
in this part, to such aircraft and alien airmen. An alien whose occupa- 
tional status as airman is established shall be regarded for the purposes of 
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The section is silent as to which seamen are to be ordered 
detained on board and deported and which are to be per- 
mitted to land, but other provisions of the immigration 
laws are guides on that question. 
The main guide is Section 3 of that Act,”* which gives 
a special status to “a bona fide alien seaman serving as 
such on a vessel arriving at a port of the United States 
and seeking to enter temporarily the United States solely 
in the pursuit of his calling as a seaman.” Such an alien 
seaman is excepted by the fifth sub-division of that sec- 
tion from the term “immigrant,” which is defined by the 
section as meaning “any alien departing from any place 
outside of the United States destined for the United 
States.” So, such seamen are “nonimmigrants” exempt 
from the requirements relating to immigrants, such as 
presentation of American consular immigration visas,” 
which can only be obtained prior to departure from 
abroad. They are known as “section 3 (5) seamen.” 
The admission of such an alien seaman, Section 15 of 
the same Act ™ declares, “shall be for such time and under 
such conditions as may be by regulations prescribed . . . 
to insure that at the expiration of such time or upon fail- 
ure to maintain the status under which admitted he will 
depart from the United States.” This provision is over- 
lapped in part by Section 19 of the same Act,” as that sec- 
tion also requires control of the landing and stay of alien 
seamen who are excluded by that act from permanent res- 
idence. The section goes further and requires such con- 
trol with respect to any alien seaman who is excluded by 
any other immigration law from such residence, and ex- 
tends that control to landing for medical treatment. The 
such laws and regulations, the same as an occupational alien seaman. In 
any case in which a seaman would be ordered detained on board, the air- 
man may be released in such appropriate custody as in the opinion of the 


immigration officer in charge will insure the alien’s prompt departure from 
the United States.” 
12 43 Srat. 154 (1924), 8 U. S. C., $203 (1946). 
13§ 13, Imm. Act of 1924, 43 Srar. 161 yen 8 U. S. C., §213 (1946). 
1443 Stat. 162 (1924), 8 U.S. C., §215 (19 
15 43 Srart. 164 (1924), first sentence of 8 U. Ae a § 166 (1946). 
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section declares that “no alien seaman excluded from ad- 
mission into the United States under the immigration 
laws and employed on any vessel arriving in the United 
States from any place outside thereof shall be permitted 
to land in the United States, except temporarily for med- 
ical treatment, or pursuant to such regulations as the 
Attorney General may prescribe for the ultimate depart- 
ure, removal or deportation of such alien from the United 
States.” There is no authority to require a bond as a con- 
dition to the admission of an alien as a seaman.”* 

Another provision relating to the landing of alien sea- 
men is Section 33 of the Immigration Act of 1917 * which 
declares that an alien seaman who “intends to reship on 
board any vessel bound to any foreign port or place, shall 
be allowed to land for the purpose of so reshipping, under 
such regulations as the Attorney General may prescribe 
to prevent aliens not admissible under any law, conven- 
tion, or treaty from remaining permanently in the United 
States.” For that purpose the section further declares 
that such a seaman “may be paid off, discharged, and per- 
mitted to remove his effects, anything in such laws or treat- 
ies or in this act to the contrary notwithstanding, provid- 
ing due notice of such proposed action be given by the 
master or the seaman himself to the principal immigra- 
tion officer in charge at the port of arrival.” 

Also, Section 23 of the Immigration Act of 1924** de- 
clares that “whenever any alien attempts to enter the 
United States the burden of proof shall be upon such 
alien to establish that he is not subject to exclusion under 
any provision of the Immigration Laws.” 

All these quotations must be read together, and all 
must be given effect, because of two provisions in Section 


16 See note 96, infra. See also §11(c) of the Act of Nov. 4, 1939, 54 Srar. 
419 (1939), authorizing bond that the alien seaman shall not remain in the 
United States longer than permitted. This authority applies while a proclam- 
ation of the President is in effect as to state of war between foreign countries. 

17 39 Srar. 896 (1917), 8 U. S. C., $168 (1946). 

18 43 Strat. 165 (1924), 8 U. S. C., §221 (1946). 
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25 of the Immigration Act of 1924." One declares that 
“the provisions of this Act are in addition to and not in 
substitution for the provisions of the immigration laws, 
and shall be enforced as a part of such laws.” The other 
states that “an alien, although admissible under the pro- 
visions of this Act, shall not be admissible to the United 
States if he is excluded by any provision of the immigra- 
tion laws other than this Act, and an alien, although ad- 
missible under the provisions of the immigration laws 
other than this Act, shall not be admitted to the United 
States, if he is excluded by any provision of this Act.” 

The only way effect can be given to all these quotations 
from the immigration laws, so far as concerns the ques- 
tion of which alien seamen must be ordered detained on 
board and deported and which are to be permitted to 
land, is to say that every alien seaman employed on board 
a vessel arriving in the United States must be ordered by 
the inspecting immigration officer to be detained on board 
and deported except in cases where the alien is signed 
on the ship’s articles and establishes that he is a “bona 
fide alien seaman serving as such on a vessel arriving at 
a port of the United States and coming to enter tempo- 
rarily the United States solely in the pursuit of his calling 
as a seaman,” and that his landing is not barred by any 
other law or regulation. They are to be pointed out fur- 
ther on under the heading of documentary requirements 
in this paper. The words here, “in pursuit of his calling 
as a seaman” are broad enough to include landing to re- 
ship foreign on another vessel, if that is his bona fide in- 
tention and if it is practically possible for him to do so 
within the time which the regulations prescribe under 
Section 15 for him to remain here. 

The authority given by the quotation from Section 15 
to prescribe the time for which an arriving alien seaman 
may be admitted states no minimum or maximum time. 


1943 Stat. 166 (1924), 8 U. S. C., § 223 (1946). See note 92 infra. 
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But Section 24 of the Immigration Act of 1924,” which 
states that the Commissioner of Immigration and Natur- 
alization, with the approval of the Attorney General, 
shall prescribe the rules and regulations, limits them to 
such as are “for the enforcement of the provisions of this 
Act.” And a regulation, to have the force of law, must 
be consistent with the statute and be reasonable.” Hence, 
the regulations must prescribe a period of landing rea- 
sonably necessary for the admissible bona fide alien sea- 
man to stay here solely in the pursuit of his calling but 
of such short length of time as will not lead to his failure 
to depart promptly on the ship on which he arrived or on 
another ship promptly proceeding foreign. 
Accordingly, the regulation in Part 120 of Title 8, 
Code of Federal Regulations, states that 
“bona fide alien seaman” means any alien who in good faith 
is signed on the articles of a vessel arriving at a port of the United 
States from any place outside thereof, employed in any capacity 
on board such vessel, and seeking to enter the United States 
temporarily solely in pursuit of his calling as a seaman with the 


intention of departing with the vessel or reshipping on board any 
other vessel for any foreign port or place.” 


Also, another regulation in that Part 120 states that 


any alien who upon arival establishes that he is a bona fide sea- 
man . . . not inadmissible under the other provisions of this 
Part and of Part 175 may be temporarily admitted for such 
period of time as the examining immigration inspector shall des- 
ignate, not to exceed, however, the time the vessel on which the 
alien arrives remains in the United States and in no event to 
exceed 29 days.”* 


The limitation of 29 days is included in the regulation 
because Section 31 of the “Alien Registration Act of 
1940” * declares that “it shall be the duty of every alien 


20 43 Stat. 166 (1924), 8 U. S. C., §222 (1946). 

21 Manhattan v. Commissioner, 297 U. S. 129, 56 Sup. Ct. 397, 80 L. ed. 528 
(1936) ; Knauff v. Watkins, 173 F. (2d) 599 (C. A. 2d, 1949). 

228 C. F. R. $120.2 (1949 ed.). 

238 C. F. R. § 120.21 (1949 ed.). 

2454 Strat. 673 (1940), 8 U. S. C., § 452 (1946). 
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now or hereafter in the United States, who (1) is fourteen 
years of age or older, (2) has not been registered and 
fingerprinted under section 30 of this Act,” and (3) re- 
mains in the United States for thirty days or longer, to 
apply for registration and to be fingerprinted before the 
expiration of such thirty days.” 

In the promulgation of the regulations it has been rec- 
ognized that there may be special cases in which an alien 
seaman should be permitted to remain here longer than 
the time the vessel on which he arrives remains here or 
even longer than 29 days. Therefore, in obvious fairness 
to the seamen, such cases are dealt with by a further regu- 
lation.” 

Requests for extension of stay beyond 90 days are re- 
quired to be referred to the Central Office of the _Immi- 
gration and Naturalization Service at Washington, be- 
cause the Commissioner of Immigration and Naturaliza- 
tion there has charge by statute” of the administration of 
the immigration laws, under the direction of the Attorney 


2554 Srat. 673 (1940), 8 U. S. C., § 451 (1946). The section relates to 
registration and fingerprinting in connection with a visa from an American 
consular officer abroad. The time limitations quoted in the text from Section 
31 are not clearly modified by Section 32 of the same act, the section which 
authorizes special regulations for the registration a fingerprinting of “alien 
seamen.” 54 Stat. 674 (1940), 8 U. S. C., $453 (1946). 

And to require registration and fingerprinting of alien seamen before Ameri- 
can consular officers prior to sailing for the United States or to require registra- 
tion and fingerprinting at time of arrival in the United States is impracticable for 
various reasons, mainly because of the inconvenience that would be caused to the 
operations of the vessel. Therefore, the regulations proceed on the basis that 
alien seamen are subject to the general language quoted above from Section 31, 
hence, a regulation, 8 C. F. R. § 170.8 (1949 ed.), requires that “an alien seaman 
who was admitted to the United States as a non-immigrant under the provisions 
of Section 3(5) of the Immigration Act of 1924 and . .. has remained in the 
United States for 30 days or longer shall be registered and fingerprinted. . . .” 


268 C. F. R. §120.21(b) (1949 ed.). The regulation states that extensions 
of such a temporary admission may be granted by the officer in charge at the 
port of arrival if exceptional circumstances exist which justify such extension 
but the officer in charge shall in no event grant an extension or extensions which 
will authorize the alien to remain in the United States for a period more than 
90 days after his arrival. Any request for an extension beyond that period shall 
be referred to the Central Office (of the Immigration and Naturalization Serv- 
ice) for decision. No extension of the period of an alien seaman’s admission 
which will permit him to remain in the United States for 30 days or longer shall 
be granted until he has been registered and fingerprinted in accordance with the 
applicable provisions of Part 170 of Title 8 C. F. R. (1949 ed.). 


27 39 Srat. 892 (1917), 8 U. S. C., § 102 (1946). 
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General, and by regulation® the Attorney General has 
delegated to the Commissioner that authority of the At- 
torney General under such laws, with exceptions not in 
point here. 

The words “and not inadmissible under the other pro- 
visions of this Part” in the last indented quotation above 
relating to period of admission mean that the alien sea- 
man is inadmissible if within any of three classes. One 
class consists of seamen who have been heretofore or are 
hereafter arrested and deported in pursuance of law and 
are found employed on any vessel arriving in the United 
States, unless they have obtained from the Attorney Gen- 
eral in conformity with law, permission to reapply for 
admission and arrive at least one year after the date of 
deportation. Another class consists of seamen who are 
found subject to exclusion from admission under Section 
23 of the Immigration Act of 1917, as amended by the 
Act of May 14, 1937, because at their request they were 
removed from the United States subsequent to May 12, 
1937 as indigents as provided in the last-mentioned stat- 
utes, unless permission to reapply for readmission has 
been granted to them by the Secretary of State and Attor- 
ney General. The further class consists of aliens who at 
the time of application for admission appear to the exam- 
ining immigrant inspector to be excludable under Sec- 
tion 1 of the Act of October 16, 1918, as amended.” They 
are generally referred to as “subversive” aliens. In emer- 
gent cases seamen covered by this paragraph may be ac- 
corded hospital treatment as provided in the regulations 
relating to seamen.” 


28 See 8 C. F. R. § 90.3 (1949 ed.). Notice 90.3, United States Government 
Organization Manual. 

298 C. F. R. § 120.19 (1949 ed.). 45 Srar. 1551 (1929), 46 Strat. 41 (1929), 
47 Stat. 166 (1932), 59 Strat. 551 (1945), 64 Srat. 987 (1950); 8 U.S.C, 
§§ 102, 180, 181, 137 (1949 ed.). 

30 See note 15 supra, and ninth proviso to Section 3 of the Immigration Act 
of Feb. 5, 1917, supra note 7, 8 U. S. C., §136(q) (1946). When an alien sea- 
man applies for admission who has been excluded within the past year and has no 
consent from the Attorney General to reapply for admission the case must be 
referred to the Central Office of the Immigration Service for instructions. 8 
C. F. R. § 120.18 (1949 ed.). 
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DOCUMENTARY REQUIREMENTS” 


Also, the words “and not inadmissible under the other 
provisions of this part” in the last indented quotation 
above relating to period of admission include two addi- 
tional requirements. One is that the alien’s name appear 
on the crew list of the vessel on which he arrives, unless 
such vessel is excepted from the requirements of submit- 
ting a visaed crew list under the applicable executive 
order and regulations prescribing the requirements for 
crew list visas. The other is that he be in possession of a 
passport, or some other document in lieu thereof, which is 
acceptable under the applicable executive order and regu- 
lations prescribing the documents required of alien sea- 
men and which satisfactorily establishes his identity and 
nationality. But in either case the alien may nevertheless 
be admitted temporarily if otherwise entitled to such ad- 
mission and permission of the Secretary of State is ob- 
tained. The requirements as to visa of crew list and pos- 
session of passport are more fully discussed further on 
under this heading of documentary requirements.” 

The words “not inadmissible under the provisions:. . . 
of Part 175” in the last indented quotation above with re- 
spect to period of admission relate to that part in Title 8, 
Code of Federal Regulations. That part is headed “con- 
trol of Persons entering and leaving the United States 
pursuant to the Act of May 22, 1918, as amended.” The 
act, as amended by the Act of June 21, 1941,” declares in 
Section 1: 


When the United States is at war or during the existence of 
the national emergency proclaimed by the President on May 27, 
1941, or as to aliens, whenever there exists a state of war be- 
tween, or among, two or more states, and the President shall find 
that the interests of the United States require that restrictions 
and prohibitions in addition to those provided otherwise than 
by sections 1-4 of this act be imposed upon the departure of per- 
sons from and their entry into the United States, and shall make 


31 For seaman’s identification cards, y note 1 supra. 
828 C. F. R. §120.21(a), (d) (1949 ed.). 
8355 Strat. 252 (1941), 22 U. S. C., $223 (1946). 
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public proclamation thereof, it shall, until otherwise ordered by 
the President or Congress, be unlawful. 

(a) For any alien to depart from or attempt to depart from 
or enter the United States except under such reasonable rules, 
regulations, and orders, and subject to such limitation and excep- 
tions as the President shall prescribe. 


The proclamation™ issued under those acts of Congress 
declares that after the effective date of the rules and reg- 
ulations which the proclamation authorized the Secre- 
tary of State, with the concurrence of the Attorney Gen- 
eral, to prescribe, no alien shall enter the United States 
unless in possession of a valid unexpired permit to enter 
issued by the Secretary of State or an appropriate officer 
designated by the Secretary of State, or is exempted in 
accordance with those regulations from obtaining a per- 
mit to enter. The proclamation further declares that a 
permit to enter issued to an alien seaman arriving at a 
port of the United States from a foreign port shall be 
conditional and shall entitle him to enter only in a case 
of reasonable necessity in which the immigration author- 
ities are satisfied that such entry would not be contrary 
to the interests of the United States; but this shall not be 
deemed to supersede the provisions of Executive Order 
8429, dated June 5, 1940, concerning the documentation 
of seamen. 

A “permit to enter” is defined by these regulations as 
“an immigration visa, a reentry permit, a passport visa, a 
transit certificate, a border crossing identification card, 
or a crew-list visa issued by a permit issuing authority.” * 
Also, those regulations declare that “no alien shall here- 
after enter the United States . . . unless he presents an 
unexpired passport and a valid permit to enter” or is 
exempted from that requirement by those regulations.” 
But even if the alien is in possession of a passport and per- 
mit to enter, he shall not be admitted if he is inadmissible 


34 Proclamation 2523 of November 14, 1941 of the President, 6 Fed. Reg. 
5821, 5869 (1941). 

358 C. F. R. §175.41(h) (1949 ed.). 
868 C F. R. § 175.42 (1949 ed.). 
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under the provisions of the immigration laws and regula- 
tions, or other laws and regulations.” 

A further provision of those regulations states that “no 
permit to enter shall be issued to any alien if the permit- 
issuing authority has reason to believe that the entry of 
the alien would be prejudicial to the interests of the 
United States.” * 

The categories of aliens whose entry shall be deemed 
to be prejudicial to the interests of the United States for 
the purposes of Part 175 are stated in Section 175.53 * of 
that Part. Those aliens may be described generally as 
“subversive aliens” or “enemy aliens” with certain excep- 
tions. And any alien may be excluded temporarily if it 
appears that he is or may be excludable under any of the 
categories set forth in that section even though in posses- 
sion of a permit to enter or is exempted from obtaining 
it by Part 175.“ <A special procedure for such special 
cases is provided in Section 175.57 of that Part.“ 

Consistent with the provisions of Part 175 which have 
been discussed above is the statement in the first para- 


378 C. F. R. $175.43 (1949 ed.). 

388 C. F. R. § 175.52 (1949 ed.). 

398 C. F. R. §175.53 (1949 ed.). The Act of October 16, 1918 as amended, 
there cited, includes the amendments made by the Subversive Activities Control 
Act of September 23, 1950, 64 Strat. 987 (1950), which bars subversive aliens 
from admission. The rest of that section of the regulations, stated here gener- 
ally, bars the admission of alien enemies, alien war criminals, aliens who may 
be active against the national defense of the United States or of the countries 
of the Western Hemisphere, or in possession of or seeking to procure secret 
information concerning the national defense of the United States, or seeking to 
obstruct the national defense of the United States or of any country of the 
Western Hemisphere, or engaged in teaching or organizing rebellion or insur- 
rection against the United States or plotting to destroy materials or sources 
thereof vital to the defense of the United States, and aliens in whose case there 
are circumstances which render the alien’s admission prejudicial to the interests 
of the United States. 

408 C. F. R. $175.57 (1949 ed.). 

418 C. F. R. §175.57 (1949 ed.). The section reads: 


“(a) Any alien, even though in possession of a permit to enter, or ex- 
empted under [these regulations] from obtaining a permit to enter, may be 
excluded temporarily if at the time he applies for admission at a port of 
entry it appears that he is or may be excludable under one of the categories 
set forth in §175.53. The official excluding the alien shall immediately 
report the facts to the head of his department, who will communicate such 
report to the Secretary of State. Any alien so temporarily excluded by an 
official of the Department of Justice shall not be admitted and shall be 
excluded and deported unless the Attorney General, after consultation with 
the Secretary of State, is satisfied that the admission of the alien would not 
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graph under the heading “Documentary Requirements” 
of this paper, that the alien seaman is inadmissible to the 
United States unless the requirements as to visaed crew 
list and passport are complied with, as prescribed by the 
applicable executive order and regulations, or those re- 
quirements are waived as stated in that paragraph. 

The executive order and regulations there meant are 
Executive Order 9352 of June 15, 1943 and the regula- 
tions issued thereunder which appear in Part 177 of the 
Code of Federal Regulations. The executive order was 


be prejudicial to the interests of the United States. Any alien so tem- 
porarily excluded by any other official shall not be admitted and shall be 
excluded and deported unless the Secretary of State is satisfied that the 
admission of the alien would not be prejudicial to the interests of the 
United States. 

“(b) In the case of an alien temporarily excluded by an official of the 
Department of Justice on the ground that he is, or may be, excludable 
under one or more of the categories set forth in § 175.53, no hearing by a 
board of special inquiry shall be held until after the case is reported to the 
Attorney General and such a hearing is directed by the Attorney General 
or his representative. In any special case the alien may be denied a hearing 
before a board of special inquiry and an appeal from a decision of that 
board if the Attorney General determines that he is excludable under one 
of the categories set forth in § 175.53, on the basis of information of a 
confidential nature, the disclosure of which would be prejudicial to the 
public interest.” See note 113 infra. 


This quotation, so far as concerns aliens excluded by the Subversive Activities 
Control Act of Sept. 23, 1950, who arrive as seamen, is superseded by the provi- 
- of Part 174 of 8 C. F. R. (issued under Section 5 of that Act) which 
read: 

“174.2 Entry not permitted in special cases. Any . . . alien seamen, 
even though in possession of a permit to enter, or exempted by law or 
regulation from obtaining or presenting a permit to enter, .. . seeking 
to enter as a non-immigrant pursuant to section 3(5) of the Immigration 
Act of 1924 (43 Stat. 154; 8 U. S. C. 203), shall be ordered detained on 
board, if, at the time of application for admission at a port of arrival, the 
alien may appear to the examining immigration officer at such port to be 
excludable under Section 1 of the act of October 16, 1918, as amended 
(40 Stat. 1012, 41 Stat. 1008-9, 54 Stat. 673, Public Law 831, 81st Cong.; 
8 U.S. C. 137). 

“174.3 Report of temporary exclusion. The examining immigration 
officer temporarily excluding the alien shall promptly report such action 
to the officer in charge of the district having jurisdiction over the port 
of arrival who will communicate such report to the Commissioner. 

“174.4 . . . action by the Commissioner. 

“(a) . . . Provided, That nothing in this part shall be deemed to 
authorize a hearing before a board of special inquiry in the case of any 
alien seeking to enter as a nonimmigrant pursuant to Section 3(5) of the 
Immigration Act of 1924, as amended. 

“(b) If the Commissioner determines that the alien is inadmissible to 
the United States under Section 1 of the act of October 16, 1918, as amend- 
ed, and that such inadmissibility is based on information of a confidential 
nature, the disclosure of which would be prejudicial to the public interest, 
safety, or security, he may deny any hearing . . . and order such alien 
to be excluded and deported.” 


2 
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issued under the statutory authority cited in the first par- 
agraph of the order, especially the Act of May 22, 1918 
and amendments which are also the authority quoted 
herein for the executive order discussed in the first para- 
graph under the heading of documentary requirements 
in this paper. They are the acts which give special 
authority over the entry of persons “when the United 
States is at war or during the existence of the National 
Emergency proclaimed by the President on May 27, 
1941.” 

The Executive Order 9352, mentioned in the paragraph 
next above, prescribes certain general requirements with 
respect to documents for the entry of alien seamen. They 
need not be stated here, as they are included in the regula- 
tions which the order authorized the Secretary of State 
and the Attorney General to make “not inconsistent with 
this order as they may deem necessary for carrying out the 
provisions of this order and the statutes mentioned herein, 
within their respective jurisdictions.” 

These regulations are entitled: “Visas: Documents 
Required of Alien Seamen and Airmen Entering the 
United States,” and consist of 12 sections covering many 
different situations. Within the reasonable limits set for 
this paper, the contents of the regulations” cannot be 
stated much further than to point out that the section 
numbers are: 177.51 to 177.62 of Title 8, Code of Federal 
Regulations, and that their respective headings are: Defi- 
nitions; Passports and visas required; Exemptions, im- 
migrant (resident) seamen or airmen; Exemptions, non- 
immigrant (non-resident) seamen or airmen; Crew-list 
visas required; Crew-list visas not required; Refusal of 
crew-list visa; Crew-list form; Preparation of crew lists; 
Form of crew-list visa; Disposition of crew list; Effec- 
tive date. 

A few of the main provisions of these regulations will 


42 Part 177 of 8 C. F. R. (1949 ed.). 
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be stated here. A passport is defined by the regulations 
as “A document of identity and nationality issued by the 
appropriate authorities of a recognized foreign govern- 
ment to which the bearer owes allegiance identifying the 
bearer and stating his nationality or, in the case of an 
alien unable to obtain such a document, a travel docu- 
ment in the nature of a passport issued by a duly author- 
ized official and showing the bearer’s identity and nation- 
ality.” ** “Crew-list visa” is defined as “the stamp and 
notation placed by a consular officer (American) on a 
list of seamen or airmen who are members of the crew of 
a vessel or aircraft proceeding to the United States.” “* 

The principal case in which neither a passport nor visa 
is required is that of an alien seaman or airman who is a 
lawful permanent resident of the United States and when 
arriving in the United States is the holder of a resident 
alien’s border-crossing identification card and is em- 
ployed on vessels of the United States, British, or Cana- 
dian registry, engaged solely in traffic on the Great Lakes 
and connecting waterways, or on aircraft traveling solely 
between the United States and Canada.” 

The three principal cases in which no visa of the crew- 
list is required are these: Where the vessel, or aircraft is 
operating between a port of the United States and a port 
of Canada or St. Pierre or Miguilon and not touching a 
port of any other country; where the vessel or aircraft 
is operating on a regular service exclusively between a 
port in Florida and Havana, Cuba, except that a new 
crew list must be presented to cover the first trip each 
month and at any other time during the month whenever 
a new crewman is signed on. And no visa on the crew 
list is required with respect to the member of a crew of 
a vessel or aircraft who is in possession of an appropriate 


438 C. F. R. §177.51(f) (1949 ed.). 

448 C. F. R. $177.51(g) (1949 ed.). See discussion of crew list under “in- 
spection” in this paper. 

458 C. F. R. $177.54 (1949 ed.). 
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individual visa or reentry permit.*° The forms for crew 
list will be discussed under heading “inspection” in this 
paper. 


SEAMEN ENTERING OTHER THAN AS CREW MEMBERS 


Such crewmen are usually referred to as “occupational 
seamen,” and with respect to such alien seamen, above- 
mentioned Executive Order 9352 declares: 


Alien seamen whose occupational status as such is found to be 
bona fide, entering the United States as passengers or work- 
aways solely in pursuit of their calling as seamen shall be ex- 
empt from the crew list visa or other nonimmigrant visa require- 
ments for such period and under such conditions as the Secretary 
of State, in his discretion, may prescribe if they arrive in the 
United States under the following circumstances: 


(a) Shipwrecked or castaway seamen rescued by, or trans- 
ferred at sea to, a vessel bound for an American port; 


(b) Seamen who are American consular passengers or who 
are repatriated without expense to the Government of the 
United States following, and in accordance with the terms of, 
their discharge in a foreign port before an American consular 
officer ; 

(c) Seamen who were members of the crew of an Amer- 
ican vessel which has been sold or delivered abroad when the 
contract of their employment provides for the return of the 
crew or when the laws of the United States provide for their 
return to an American port.** 


MEDICAL TREATMENT 


The United States is concerned in protecting passen- 
gers and crew from exposure to afflictions of crewmen. 
So alien seamen found on arrival in ports of the United 
States to be afflicted with idiocy, imbecility, insanity, 


468 C. F. R. $177.56 (1949 ed.). 


47 These exemptions are applied by 8 C. F. R. §177.54(c) (1949 ed.). See 
also 8 C. F. R. § 120.39 (1949 ed.) with respect to admission of shipwrecked 
seamen; 8 C. F. R. § 120.38 (1949 ed.) with respect to seamen returned to the 
United States by American consuls; and 8 C. F. R. $120.40 (1949 ed.) with 
respect to alien seamen who were members of the crew of an American vessel 
which has been sold or delivered abroad who are being returned to the United 
States as passengers or workaways in accordance with the terms of the con- 
tract of employment of the outbound voyage or the laws of the United States. 
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epilepsy, tuberculosis in any form, or a loathsome or dan- 
gerous contagious disease are specially dealt with by the 
Act of Congress of December 26, 1920. The act re- 
quires that all such alien seamen “shall be placed in a hos- 
pital designated by the immigration official in charge at 
the port of arrival and treated, all expenses connected 
therewith including burial in the event of death, to be 
borne by the owner, agent, consignee or master of the 
vessel, and not to be deducted from the seaman’s wages.” 
The act further declares that “no such vessel shall be 
granted clearance until such expenses are paid or their 
payment appropriately guaranteed and the collector of 
customs so notified by the immigration official in charge.” 
Removal of alien seamen from the vessel for observation 
who are suspected of being so afflicted and their return 
are provided for by that act.” 

In the case of aliens afflicted as stated in the paragraph 
next above, who arrive employed on any vessel arriving 
in the United States, carrying passengers between the 
United States and a foreign country, Section 35 of the 
Immigration Act of 1917 prescribes a fine of $50.00 in 
certain cases. The section provides means for enforc- 


4841 Strat. 1082 (1920), 8 U. S. C., $170 (1946). 
49 The act declares that 


“All alien seamen suspected of being afflicted with any such disability or 
disease may be removed from the vessel on which they arrive to an immi- 
gration station or other appropriate place for such observation as will 
enable the examining surgeons definitely to determine whether or not they 
are so afflicted, all expenses connected therewith to be borne in the manner 
hereinbefore prescribed. In cases in which it shall appear to the satis- 
faction of the immigration and naturalization official in charge that it will 
not be possible within a reasonable time to effect a cure, the return of the 
alien seamen shall be enforced on or at the expense of the vessel on which 
they came, upon such conditions as the Commissioner of Immigration and 
Naturalization, with the approval of the Attorney General, shall prescribe to 
insure that the aliens shall be properly cared for and protected, and that 
the spread of contagion shall be guarded against.” 

50 39 Stat. 896 (1917), 8 U. S. C., § 169 (1946). 


51 They are cases of those afflictions in which “it appears to the satisfaction 
of the Attorney General, from an examination made by a medical officer of the 
United States Public Health Service, and is so certified by such officer, that 
any such alien was so afflicted at the time he was shipped and engaged and 
taken on board such vessel and that the existence of such affliction might have 
been detected by means of a competent medical examination at such time.” 
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ing payment of the fine and for hospital treatment of the 
afflicted alien seamen.” 

The regulations relating to treatment of alien seamen 
under the statutory provisions discussed in the two para- 
graphs next above are in Part 120 of Title 8 of the Code 
of Federal Regulations. 

Aliens arriving employed as seamen on board a ves- 
sel who only have afflictions other than those mentioned 
in the three paragraphs next above may also be granted 
admission for temporary stays for medical treatment. 
The admission is granted under Section 19 of the Immi- 
gration Act of 1924. No liability in that connection is 
incurred on the part of the vessel or its representatives 
under the immigration laws, except that any alien seaman 
allowed medical treatment who is not admissible as a 
bona fide alien seaman is deportable on or at the expense 
of the vessel on which he arrived. 


INSPECTION 


The inspection of arriving aliens by immigrant inspec- 
tors and by officers of the United States Public Health 
Service is required by Section 16 of the Immigration Act 
of 1917.°%° Immigrant inspectors are empowered by that 
section to board and search for aliens any vessel or other 
conveyance in which they believe aliens are being brought 
into the United States. Such inspectors are authorized 
also by that section to administer oaths and take and con- 
sider evidence touching the right of any alien to enter, 
reenter, pass through or reside in the United States. 

Under that section it is the duty of such medical offi- 


52 That is, the section declares that “for every such alien so afflicted on board 
any such vessel at time of the arrival the owner, agent, consignee, or master 
thereof shall pay to the collector of customs of the customs district in which the 
post of arrival is located the sum of $50 and pending departure of the vessel 
the alien shall be detained and treated in hospital under supervision of immigra- 
tion officials at the expense of the vessel; and no vessel shall be granted 
clearance pending the determination of the question of liability to the payment 
of such fine and while it remains unpaid: but clearance may be granted prior 
to the determination of such question upon the deposit of a sum sufficient to 
cover such fine. Such fine may, in the discretion of the Attorney General, be 
mitigated or a 

53 See note 15, su 

5458 Srart. 714 “ti944), 8 U. S. C., § 152 (1946). See note 86 infra. 
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cers to conduct the medical examinations and certify for 
the information of the immigration officers any and all 
physical and mental defects or diseases observed by the 
medical officers in any arriving aliens. 

It is the duty of the immigration officers, upon the arri- 
val of any vessel in the United States bringing aliens, to 
proceed to the vessel and inspect the aliens there, or to 
order a temporary removal of the aliens for examination 
at a designated place and time.” If the officer is not sat- 
isfied that an alien seaman is entitled to temporary admis- 
sion as a bona fide alien seaman the officer shall order the 
owner, agent, master, charterer, or agent to detain him on 
board and deport him in the manner provided by law.” 
And arriving alien seamen ordered by the immigration 
officer to be detained on board and deported are not enti- 
tled to hearing and decision by Board of Special Inquiry 
or to appeal to the Attorney General, to which most other 
arriving aliens whose admissibility is in question, are en- 
titled under Section 17 of the Immigration Act of 1917." 

At the time a vessel arriving from “any foreign port or 
place” is boarded by an immigrant inspector, the first 
thing he calls for is the list of aliens employed on the ves- 
sel. It expedites the examination of them and constitutes 
a record of them. It must be furnished by “the owner, 
agent, consignees, or master,” of the vessel. The list is 
required by Section 36 of the Immigration Act of 1917 
to state “the positions” the aliens employed on the vessel 
“respectively hold in the ship’s company, when and where 
they were respectively shipped or engaged,” and to spe- 
cify “those to be paid off and discharged in the port of 
arrival,” or “so much of such information as the Attorney 
General shall by regulation prescribe.” A further pro- 
vision of that section is that “after the arrival of any such 


5558 Strat. 816 (1944), 8 U. S. C., § 151 (1946). 
568 C. F. R. $120.21(e) (1949 ed.). 
57 See note 100, infra, 39 Stat. 887 (1917), 8 U. S. C., § 153 (1946). 

58 Stat. 896 (1917), 8 U. S. C. § 171 (1946). The lists requird by this 

section must be furnished on forms as officially prescribed, 8 C. F. R. §§ 120.7- 

120.13 (1949 ed.); 39 Srar. 892 (1917), 8 U. S. C. § 102 (1946). 
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vessel it shall be the duty of such owner, agent, consignee, 
or master to report to such immigration and naturaliza- 
tion officer in writing, as soon as discovered, all cases in 
which any such alien has illegally landed from the vessel, 
giving a description of such alien, together with any infor- 
mation likely to lead to his apprehension.” And for aid 
in determining which alien seamen are departing and 
which are remaining here the section further declares 
that “before the departure of any such vessel it shall be 
the duty of such owner, agent, consignee, or master to 
deliver to such immigration and naturalization officer a 
further list containing the names of all alien employees 
who were not employed thereon at the time of arrival 
but who will leave port thereon at the time of her de- 
parture, and also the names of those, if any, who have 
been paid off and discharged, and of those, if any, who 
have deserted or landed.” A failure with respect to any 
of these duties is subject to penalty as provided in that 
section.” 

The special requirements as to manifesting alien air- 
men are prescribed by regulations.” ‘There are also spe- 
cial regulations with respect to seamen on vessels plying 
the Great Lakes.” 

Duties performed by inspectors and employees of the 
Immigration and Naturalization Service between 5 p. m. 
and 8 a.m. and on Sundays and holidays in connection 
with the inspection and landing of crews of vessels and 
59 The section declares that “in case of the failure . . . to deliver either of 
the said lists of such aliens arriving and departing respectively, or so to report 
such cases of desertion or landing, such owner, agent, consignee, or master 
shall, if required by the Attorney General, pay to the collector of customs of the 
customs district in which the port of arrival is located the sum of $10 for each 
alien concerning whom correct lists are not delivered or a true report is not 
made as above required.” The section further declares that “no such vessel 
shall be granted clearance pending the determination of the question of the 
liability to the payment of such fine, and, in the event such fine is imposed, 
while it remains unpaid; nor shall such fine be remitted or refunded. Clearance 


may be granted prior to the determination of such question upon deposit of a 
sum sufficient to cover such fine.” 

608 C. F. R. §§ 116.8, 116.9, 116.10 (1949 ed.). The regulations also appear 
in 19 C. F. R. §$ 6.8, 6.9, 6.10 (1949 ed.) and in 42 C. F. R. §§ 11.508, 11.509, 
11.510 (1949 ed.). 

61 Instructions concerning seamen employed on vessels plying the Great 
Lakes (for distribution to masters of the vessels). See notes 45 and 46 supra. 
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aircraft arriving from a foreign port are required by a 
special act of Congress to be paid for at the extra rates 
prescribed by that act. Such compensation must be paid 
for by the master, owner, agent or consignee of the vessel 


or aircraft.” ‘There are exceptions in the case of air- 
craft.” 


ARREST AND DEPORTATION 


Aliens who have arrived in the United States as seamen 
and are admitted as bona fide seamen and are found here 
after the expiration of their permitted stay are within 
that provision of Section 14 of the Immigration Act of 
1924 which declares that “any alien who at any time 
after entering the United States is found . . . to have 
remained therein for a longer time than permitted under 
this act or regulations made thereunder shall be taken into 
custody and deported in the same manner as provided in 
Sections 19 and 20 of the Immigration Act of 1917.”” 
What constitutes a remaining longer than permitted or 
failure to maintain the status of bona fide seamen is pre- 
scribed by regulation” which states that in that event the 


(1946). Stat. 1467 (1931), 54 Start. 858 (1940), 8 U. S. C., §§ 109a, 109b, 109c 

63 The law declares that it is not . bandll Y Se inspection at designated 
ports of entry of passengers arriving — raft when operating 
on regular schedules.” 46 Stat. 1467 Goi} 8 UL S. ¢.. § 109b (1946). 

64 43 Stat. 162 (1924), 8 U. S. C., §214 (1946). 

65 39 Strat. 889, 890 (1917), 62 Srar. 1506 (1948), 64 Strat. 987 (1950), 
8 U.S. C., §§ 155, 156 (1946). Section 19 declares that aliens unlawfully within 
the United States “shall, upon the warrant of the Attorney General, be taken 
into custody and deported.” Section 20 relates to the place to which to be de- 
ported, control, and expense of deportation. 

C. F. R. § 120.37 (1949 ed.). The section states that an alien admitted 
as a seaman has remained in the United States for a longer time than per- 
mitted or has failed to maintain the status under which admitted, if 


(1) He is found in the United States after the expiration of the time 
for which he was temporarily admitted or the expiration of any authorized 
extension of such period; or 

(2) He engages in or seeks employment ashore for hire; or 

(3) He engages in or seeks employment in the coastwise trade; or 

(4) He engages or seeks to engage, for profit, in any business not con- 
nected with his calling as a seaman; or 

(5) He evidences an intention, by any other conduct or by spoken word, 
to violate the conditions of his temporary admission or to remain in the 
United States for a longer period than that for which he was admitted, 
although the period of his temporary admission has not expired; or 

(6) He violates or is found to have violated in any way the terms and 
conditions under which he was admitted, as prescribed by the regulations 
in force and effect at the time of his admission. 
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alien shall be taken into custody and deported. The 
regulation further states that “any such alien, upon indi- 
cating a willingness and ability to ship foreign may, in 
the discretion of the officer in charge, be placed on board 
any vessel for reshipment foreign at any time prior to the 
issuance of a warrant of deportation.” Otherwise the 
procedure for the deportation of alien seamen is the 
same as that in the case of any other alien. 

But even an alien who has been admitted as a bona fide 
seamen may before or after the expiration of his per- 
mitted stay be found to be within a class of aliens who 
are required by law to be deported, for instance, aliens 
who are within the classes defined by the Act of October 
16, 1918, as amended,” often referred to in the newspa- 
pers and in Congressional debates as “subversives.” 

Also, an alien admitted as a bona fide seaman may be 
found to have obtained admission with the concealed 
intention to remain here indefinitely or permanently. In 
such cases he is within the definition of “immigrant” in 
the Immigration Act of 1924 and is an alien whom Sec- 
tion 14 of that act declares shall be taken into custody 
and deported in the manner provided by that section 
because “at time of entry not entitled under this act to 
enter the United States.” ® 

Any of the aliens described in the three paragraphs 
next above may be arrested and deported at any time after 
entry.” 

When an alien seaman is deported on the sole ground 
of remaining in the United States longer than permitted 
by the Immigration Act of 1924 or regulations there- 
under, the cost of deportation is borne by the United 


67 In certain other cases deportable aliens are granted permission to depart 
voluntarily from the United States without expense thereto. See 8 C. F. R. 
§ 150.3 (1949 ed.) and Section 19 (c) (1) of the Immigration Act of 1917, as 
amended. 39 Start. 889 (1917), 54 Srar. 671 (1940), 56 Strat. 1044 (1942), 
62 Stat. 1206 (1948), 8 U. S. C., $155 (c) (1) (1946). 

68 See note 29, supra. 

89 See note 64, supra. 


70 Thid. 
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States, because the cause of deportation has arisen sub- 
sequent to the alien’s entry." When the alien seaman is 
deported on a ground that did not arise subsequent to his 
entry and the deportation proceedings are instituted not 
later than five years after his entry, the expense of depor- 
tation from the port of deportation must be borne by 
the owner of the vessel or transportation line.” A failure 
or refusal on the part of the vessel to take on board, guard 
safely and transport the alien to the specified destination 
subjects the vessel to denial of clearance while the fine 
remains unpaid.” 

Arrest and deportation of alien seamen is dealt with, 
also, by Section 34 of the Immigration Act of 1917, but 
only with respect to alien seamen who “land in a port 
of the United States contrary to the provisions of this 
Act.” The cases in which only that section applies are 
rare."* 

FINES 


There are two kinds of fines prescribed by the immi- 
gration laws: fines which are imposed by the Attorney 
General and known as administrative fines, and the others 
are judicial fines in that they are imposed by the courts. 

The largest administrative fine with respect to alien 
seamen is the $1,000 fine prescribed by Section 20 of the 
Immigration Act of 1924 as amended,” for failure of the 


64 Start. 987 (1950), 8 U. S. C., § 156 (19 

7257 Strat. 553 (1943), 64 STar. 987 (1950), 8 U. S. C., $156 (1946). 

73 57 Stat. 553 (1943), 64 Srar. 987 (1950), 8 U. S. c § 156 (1946). That 
means a penalty of $300. See 39 Srar. 887 (1917), 8 U. S. C., § 154 (1946). 
And in case of illness, the Attorney General, if necessary, may send a suitable 
person with the deported alien at the expense of the vessel by which the alien 
came. 

7439 Srart. 896 (1917), second sentence of 8 U. S. C., §166 (1946). The 
section applies to aliens who as seamen have entered the United States in viola- 
tion of the Immigration Act of 1917 only and the arrest of the alien is limited 
to any time within three years after entry. The section waives any unlawful 
manner of entry prescribed by that Act by directing that the alien be taken 
before a board of special inquiry for examination as to admissibility. If the 
alien is found to be of an inadmissible class as prescribed by that Act or any 
amendment thereto, the section requires deportation and at the expense of the 
United States. Otherwise he must be admitted to the United States. 

75 43 Strat. 164 (1924), 58 Srar. 817 (1944), 8 U. S. C., § 167 (1946). 


71 Section 20, Immigration Act of 1917, ale amended. 57 Strat. 553 (1943), 
). 
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“owner, charterer, agent, consignee or owner of any 
vessel arriving in the United States from any place out- 
side thereof to detain on board any alien employed on 
such vessel until the immigration officer in charge at the 
port of arrival has inspected such seaman (which inspec- 
tion in all cases shall include a personal physical exam- 
ination by the medical examiners) or . . . to detain 
such seaman on board after such inspection or to report 
such seaman if required by such immigration officer or 
the Attorney General to do so.” The fine is imposable 
by the Attorney General,” and the section provides for 
mitigation and enforcement of the penalty.” 

A fine of $50 on the “owner, agent, consignee or mas- 
ter” shall be imposed by the Attorney General under 
Section 35 of the Immigration Act of 1917 “for any ves- 
sel carrying passengers between a port of the United 
States and a port of a foreign country, upon arrival in 
the United States, to have on board employed thereon any 
alien” with any of certain afflictions.* The fine may be 
mitigated or remitted, and the section provides for en- 
forcement of the penalty.” 


76 British Empire Steam Navigation Co. v. Elting, 74 F. (2d) 204 (C. C. A. 
2d, 1934), cert. den., 295 U. S. 736, 55 Sup. Ct. 648, 79 L. ed. 1684 (1935). 
77 The section declares: 


“No vessel shall be granted clearance pending the determination of the 
liability to the payment of such fine, or while the fine remains unpaid, 
except that clearance may be granted prior to the determination of such 
question upon the deposit of a sum sufficient to cover such fine or of a bond 
with sufficient surety to secure the payment thereof approved by the Col- 
lector of Customs. The Attorney General may, upon application in writing 
therefor, mitigate such penalty to not less than $200 for each seaman in 
respect of whom such failure occurs, upon such terms as the Attorney 
General in his discretion shall think proper.” See notes 108 and 109 infra. 

78 39 Star. 896 (1917), 8 U. S. C., $169 (1946). The afflictions are 

“idiocy, imbecility, insanity, epilepsy, tuberculosis in any form, or a loath- 
some or dangerous contagious disease, if it appears to the satisfaction of 
the Attorney General, from an examination made by a medical officer of 
the United States Public Health Service and is so certified by such officer, 
that any such alien was so afflicted at the time he was shipped or engaged 
and taken on board such vessel and that the existence of such affliction 
might have been detected by means of a competent medical examination 
at such time.” 

79 The section declares: “no vessel shall be granted clearance pending the 
determination of the question of the liability to the payment of such fine and 
while it remains unpaid; but clearance may be granted upon the deposit of a 
sum sufficient to cover such fine. Such fine may, in the discretion of the Attor- 
ney General, be mitigated or remitted.” 
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A fine of $10 is prescribed by Section 36 of the Immi- 
gration Act of 1917 to be imposed by the Attorney Gen- 
eral with respect to each alien concerning whom correct 
lists are not delivered or a true report is not made as re- 
quired by that section to the principal immigration officer 
in charge at the port of arrival. These duties are placed 
by the section on the “owner, agent, consignee or master” 
of any vessel upon arrival in the United States from any 
foreign port or place. The section provides for enforce- 
ment of the fines.* 

In the case of aircraft, payment of the fines may be 
secured by deposit or bond and mitigation is authorized.” 

A penalty not exceeding $5,000 is prescribed by Section 
31 of the Immigration Act of 1917 upon any person, in- 
cluding the owner, agent, consignee or master, of any 
vessel arriving in the United States from any foreign 
port or place who commits the acts described in that 
section; that is, any such person who shall knowingly 
sign on the ship’s articles, or bring to the United States 
as one of the crew of such a vessel, any alien, with intent 
to permit such alien to land in the United States in 
violation of laws and treaties of the United States reg- 
ulating the immigration of aliens, or who shall falsely 
and knowingly represent to the immigration authorities 
at the port of arrival that any such alien is a bona fide 
member of the crew. The penalty is enforced by seizure 
of the vessel and libel in any district court of the United 
States having jurisdiction of the offense.” 

This article is not intended to deal with the fines that 
may be imposed by the courts for crimes that may be 
committed by an alien in connection with seeking entry 
into the United States as a seaman such as returning to 
the United States in certain cases after having been ar- 


80 39 Stat. 896 (1917), 8 U. S. C., §171 (1946). With respect to enforce- 
ment of the payment of the fine the section reads the same as the quotation on 
that matter in note 79 supra. 


818 C. F. R. § 116.60 (1949 ed.). See note 6 supra. 
82 39 Stat. 895 (1917), 8 U. S. C., §165 (1946). 
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rested and deported,” giving false evidence to an immi- 
gration officer, resisting an immigration officer, or seek- 
ing admission to the United States by impersonating an- 
other person, falsely appearing in the name of a deceased 
person, or evading or attempting to evade the immigra- 
tion laws by appearing under an assumed or fictitious 
name.” 


PRINCIPAL COURT DECISIONS 


Orders of detention on board and orders of deportation 
are subject to test by habeas corpus proceedings in the 
United States Courts. Administrative fines collected by 
the United States under the immigration laws are subject 
to suits for recovery on the ground of having been ille- 
gally imposed. 

Any person arriving at the boundary or coast of the 
United States may lawfully be detained by the immigra- 
tion officers of the United States enforcing the immi- 
gration laws to ascertain whether he is a citizen or an 
alien. The reason, the Supreme Court said, in the old 
case of Sing Tuck, is so that if the person is found to be 
a citizen he may come into the country, and if he is an 
alien he must be subject to our immigration laws with 
respect to his right to be admitted to this country.” 

The finality of decisions of immigration officers relates 
to questions of fact and not to questions of law.” Con- 
gress has the power to prescribe any ground for the exclu- 
sion of any alien® and any ground for the deportation of 
any alien; the immigration statutes, by enumerating the 
conditions under which allowance to land may be denied, 


8345 Srat. 1551 (1929), 46 Srar. 41 (1929), 47 Srar. 166 (1932), 64 Srar. 
987 (1950), 8 U. S. C., §§ 180, 181 (1946). 


84 39 Strat. 887 (1917), 58 Strat. 714 (1944), 8 U. S. C., $152 (1946). 
85 43 Srat. 164 (1924), 8 U. S. C., $220 (1946). 
86 194 U. S. 161, 24 Sup. Ct. 621, 48 L. ed. 917 (1904). 
87 Gegiow v. Uhl, 239 U. S. 3, 36 Sup. Ct. 2, 60 L. ed. 114 (1915). 
on Exclusion Case, 130 U. S. 581, 9 Sup. Ct. 623, 32 L. ed. 1068 
89 Fong Yue Ting v. United States, 149 U. S. 698, 13 Sup. Ct. 977, 37 L. ed 
905 (1893). 
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prohibit the denial in other cases ;” and there is no author- 
ity to deport an alien except upon grounds authorized by 
the statutes.” 

In construing the immigration laws and regulations 
relating to alien seamen, the 1917 and 1924 immigration 
laws must be read together.” 

The requirements of Section 20 of the Immigration 
Act of 1924 as to detention of aliens on board vessel are 
constitutional.” 

Privileges of alien seaman to land for shore visit or 
his obligation to remain on shipboard must be determined 
by immigration inspector who conducts examination on 
board vessel.” 

Immigration inspector, in determining which alien sea- 
men are entitled to shore leave, must rely on impression 
he received through examination of the seamen, bringing 
to his assistance his experience and information properly 
before him.” 

There is no authority under the immigration laws to 
require bond as a condition to admission of alien as a 
seaman.” 

Officer in charge in port of vessel’s arrival may delegate 
his duties with respect to notifying master to detain alien 
seamen on board.” 

Alien seaman here on shore leave who enters coastwise 
trade thereby loses his non-immigrant status.” 

Examination of arriving alien seaman at one port and 


90 Gegiow v. Uhl, supra note 87. 
91 Mahler vy. Ebey, 264 U. S. 32, 44 Sup. Ct. 283, 68 L. ed. 549 (1924). 


92 Lloyd Royal v. Elting, 61 F. (2d) 745 (C. C. A. 2d, 1932), cert. den., 289 
U. S. 730, 53 Sup. Ct. 527, 77 L. ed. 1479 (1933). 


93 The City of Athens, 73 F Supp. 362 (Md. 1947), United States v. Arnold 
Bernstein S. S. Lines, 44 F. Supp. 19 (S. D. N. Y. 1941). 


%4 British Empire Steam Nav. Co. v. Elting, supra note 76. 
95 West Indies Co. v. Root, 151 F. (2d) 493 (C. C. A. 3d, 1945). 


96 United States ex rel. Lum Young v. Stump, 292 Fed. 354 (C. C. A. 4th, 
1923). See 43 Srar. 162 (1924), 8 U. S. C., $215 (1946). See note 16 supra. 


97 Lloyd Royal Belgae v. Elting, supra note 92. 
98 Anderson v. Karnuth, 46 F. (2d) 689 (W. D. N. Y. 1930). 
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no detention does not bar detention at subsequent port on 
same trip.” 

Alien seaman ordered by immigration officer to be de- 
tained on board vessel is not entitled to hearing before 
board of special inquiry or to appeal to the Attorney 
General.*” 

The duty is on person named in Section 20 of the Im- 
migration Act of 1924, to detain an alien seaman on board 
vessel and deport him, if properly required to do so. 

Statutory duty of master of ship to return to United 
States seamen signed on here for round trip foreign does 
not confer on alien seaman signed on here the right to 
remain here permanently on his return.*” 

An order, under Section 20 of Immigration Act of 
1924, to detain on board and deport is not complied with 
by taking the seaman to fishing grounds in foreign waters 
and returning with him to the United States without 
touching at a foreign port.’” 

Both notice under Section 20 of the Immigration Act 
of 1924 to detain on board vessel and notice of liability 
and hearing must be served on person to be fined.’ 

Notice to detain alien seamen on board may lawfully 
be served on chief officer during master’s absence.*” 

After notice to detain on board has been served at one 
port of the United States, additional notice at other ports 
in the United States to which vessel proceeded is not 
necessary.*”° 


. hg ene Libera Tristina v. United States, 36 F. (2d) 631 (C. C. A. 
th, ae 

100 United States ex rel. D’Istria v. Day, 20 F. (2d) 302 (C. C. A. 2d, 
1927) ; United States Lines v. Watkins, 79 F. Supp. 101 (S. D. N. Y. 1948), 
reversed on other grounds, 170 F. (2d) 998 (C. A. 2d, 1948). 

101 Lloyd Royal Belgae v. Elting, supra note 92. 

102 Stapf v. Corsi, 287 U. S. 129, 53 Sup. Ct. 40, 77 L. ed. 215 (1932). 

103 Yonejiro Nakasuji v. Seager, 3 F. Supp. 410 (S. D. Calif. 1933). 

104 Deppe v. Lufkin, 116 F. (2d) 483 (C. C. A. Ist, 1940); Atlantic Trans- 
port Co. v. Durning, 98 F. (2d) 753 (C. C. A. 2d, 1938); Bank Line v. United 
States, 96 F. (2d) 52 (C. C. A. 2d, 1938) ; United States v. Winchester & Co., 
40 F. (2d) 472 (C. C. A. 2d, 1930) ; Lancaster Shipping Co. v. Durning, 21 F. 
Supp. 588 (S. D. N. Y. 1937). 

105 The City of Harvard, 52 F. (2d) 461 (S. D. N. Y. 1930). 

106 bid, 
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Due care is not a defense to a fine for failure to detain 
alien seamen on board as required.” 

Clearance of vessel pending determination of liability 
to payment of fines under Section 20 of Immigration Act 
of 1924 can legally be withheld, though the vessel in 
the meantime is sold free of liens under valid admiralty 
decrees.’ 

In a case in which denial of clearance is authorized to 
enforce payment of fine, clearance can legally be denied 
for the first departure of the vessel after the violation or 
for any subsequent departure.” 

Circuit Court of Appeals will not substitute its judg- 
ment for that of immigrant inspector in ordering deten- 
tion of alien seaman on board to prevent entry into the 
United States.“ But a course to the contrary has been 
followed by another Circuit Court of Appeals’ which 
was erroneous, as it is not the function of the court to 
weigh the evidence on which an order is based in an 
immigration proceeding.” 


An order of the Attorney General excluding an alien 
on the basis of information on which the Attorney Gen- 
eral determines that the entry of the alien would be preju- 
dicial to the interests of the United States is valid under 
the Act of June 21, 1941, though the information is not 
disclosed and no hearing is granted the alien.’ 


CONCLUSION 


This paper is an effort to present a logical narrative of 
the immigration laws and regulations of the United States 
that apply to the general run of alien seamen and airmen, 
but cannot be intended to afford an answer to every ques- 


107 Deppe v. Lufkin, supra note 104. 

108 The City of Athens, supra note 93. 

109 Lancashire Shipping Co. v. Durning, 98 F. (2d) 751 A C. A., 2d, 1938), 
cert. den., 305 U. S. 635, 59 Sup. Ct. 102, 83 L. ed. 408 (1938). 

110 West Indian Co. v. Root, 151 F. (2d) 493 (C. C. A. 3d, 1945). 

111 United States Lines v. Watkins, supra note 100. 

112 Tisi v. Tod, 264 U. S. 131, 44 Sup. Ct. 260, 68 L. ed. 590 (1924). 


113 Knauff v. Shaughnessy, 338 U. S. 537, 70 Sup. Ct. 309, 94 L. ed. 317 
(1950). 
3 
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tion out of the ordinary that may arise under those laws 
and regulations. This review shows the many aspects that 
have had to be dealt with in the development of those 
laws and regulations. The variety and multitude of 
those aspects, together with the fact that a country’s sov- 
ereignty would be impaired to the extent that it could not 
control the landing and stay of alien seamen and airmen 
in its territory, demonstrate the soundness of the state- 
ment of Congress that “our treaty-making powers will 
make no convention or treaty that takes away from the 
people of the United States the right to control immigra- 
tion as an internal matter.” ** At the same time Congress 
recognized treaty provisions permitting visits of aliens to 
this country for international commerce and travel,*** but 
dealt with alien seamen as a different and special class. 

It is only normal that persons affected by the immigra- 
tion laws and regulations relating to alien seamen and 
airmen should believe and wish that they could be re- 
duced, at least, to language more direct and brief. That 
can be done after any work of development approaches 
such a state of completion, but the varied aspects of the 
immigration laws with respect to alien seamen and air- 
men suggest that any codification and revision of those 
laws should be made only with the greatest care to pre- 
serve the results of the work already accomplished and 
not to take effect until several months after enactment, so 
as to permit adjustment thereto of the necessary regula- 
tions and procedures. 

114. Rept. 176 68th Cong., p. 19 (1924), on a bill similar to H. R. 7995 
which became the Immigration Act of 1924. Also, the act providing for United 
States’ membership in the International Refugee Organization. 61 Stat. 214 
(1947), 22 U.S. C, § 289 (1946), states that “no agreement shall be concluded 
on the part of the United States . . . which will have the effect of abrogating, 
suspending, modifying, adding to, or superseding any of the immigration laws of 
the United States or any other ny ¢ the United States 

118 43 Star. 154 (1924), 8 U. §§ 203(2), 203(6) (1946). H. Rept. 


* = Cong., p. 4 (1924) on Hn R 7995 which became the Immigration Act 
oO! . 
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EDITORIAL NOTES 


Economic STANDARDS APPLICABLE TO LIMITATIONS UPON 
Computsory LICENSING BY JUDICIAL DECREE 


The legal, economic and social justification of compulsory licens- 
ing? of patents in all its forms has been bandied about for many 
years. Until 1946 the discussions had dealt mostly with the legisla- 
tive aspect of the issue. In that year, however, compulsory licensing 
by judicial action for violation of the federal antitrust laws was 
firmly established by the United States Supreme Court in its decision 
of the Hartford-Empire ® case. 

The vehicle used to reach this result was Section 4 of the Sherman 
Act,* compulsory licensing being employed as a remedy in a civil 
proceeding under that section. Recent discussions on this subject 
relate to the question of the limits, rather than the validity of this 
remedy. It is the purpose of this note to present a new approach 
in determining suitable standards for compulsory licensing by judicial 
decree. From the very objects of the antitrust laws it will be ap- 
parent that problems of economics are intricately involved in formu- 
lating an answer to the question of when a court is justified in com- 
pelling a patent owner to license his patent. 

The general pattern of this analysis, therefore, will follow that of 
the economists who have directed their attention toward the require- 
ments of a “workable competition” economy, since theoretically per- 
fect competition or complete monopolies are seldom, if ever, found in 
our complex economy. In the manner in which the economists 
analyze an industry with respect to a “workable competition” econ- 
omy, this note will analyze the patent system, as it bears on com- 
pulsory licensing by judicial decree, with respect to the same “‘work- 
able competition” economy. In their investigation of any particular 
industry the economists have studied its structure, its behavior and 
its performance to see if, in its present status, it is consonant with the 
principles of “workable competition.” * 

In using this type of analysis, however, economists have differed, 

1 Compulsory licensing of all patents as issued, of patents which the owner 
has failed to use and of misused patents as an antitrust remedy are covered by 
this term. Only the last, pertaining to the misuse of the patent, will be discussed 
in this note. Cf. Seegert, Compulsory Licensing by Judicial Action: A Remedy 
for Misuse of Patents (1949) 47 Micu. L. Rev. 613 


2 Hartford-Empire Co. v. United States, 323 U. ‘Ss. 386, 65 Sup. Ct. 373, 


89 L. ed. 322 (1945). Second opinion, 324 U. S. 570, 65 Sup. Ct. 815, 89 L. ed. 
1198 (1945). 


326 Srat. 209 (189@), 15 U. S. C., §§ 1-7 (1946). 

4 See Oppenheim, Divestiture as a Remedy Under the Fedral Antitrust Laws 
—Economic Background (1950) 19 Geo. Wasu. L. Rev. 120 where the author 
explains the use of this method of analysis in antitrust cases in general. 
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and two distinct approaches have been developed—the one placing 
the greater emphasis on structure and the other stressing behavior 
and performance. The latter economic approach will be adopted in 
this inquiry because it is thought that behavior and performance, 
as long as they are within the framework of an acceptable structure, 
present more realistic and workable tests. But what is the structure, 
the behavior and the performance of the patent system which affects 
compulsory licensing by judicial decree? 

The Constitutional and statutory provisions are the foundation 
stones of the structure of the patent system, and the first section of 
this note will, therefore, deal with this phase in order to ascertain 
maximum and minimum limits within which any solution regarding 
justification for compulsory licensing must fall. Within the structural 
boundaries thus marked out, the actual standards will be determined 
by the behavior and performance tests. How does the patent system 
operate, and will compulsory licensing aid or deter in its proper 
functioning? This is the test of behavior. Will compulsory licensing 
be consistent or inconsistent with the results that the patent system 
is supposed to achieve? This is the test of performance. These are 
the basic inquiries which should be answered in each situation to 
decide the appropriateness of this remedy, and the answers will be 
sought in each type of case where compulsory licensing might be 
offered as a judicial instrumentality to correct the misuse of patents. 
In some instances this will entail a determination of the presence or 
absence of a violation of the antitrust laws, for compulsory licensing 
may be the only remedy available. Finally, having derived workable 
standards, these will be compared with decisions of the courts. 


I. Constitutional and Statutory Provisions— 
Structural Considerations 


The primary determination must be to resolve the nature of the 
right which an inventor has, for the limits to which the court’s power 
extends depends on the character of the subject of its decree. What, 
then, does the inventor or his assignee bring with him that comes 
within the court’s authority? The patent statutes * have defined this 
right with some particularity, but these were enacted pursuant to 
the Constitution, and it is there that one must look to discover the 
basic qualities of the inventor’s reward. 

Article I, section 8, of the Constitution provides that: 


The Congress shall have Power to promote the Progress of 
Science and useful Arts by securing for limited times to... 
Inventors the exclusive Right to their . . . Discoveries. 


5 Rev. Stat. (1875) §§ 475-496, 4883-4936, 35 U. S. C., § 1 et seq. (1946). 
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Nowhere is the word “patent” to be found. It is not necessary, 
therefore, to justify the English and Colonial usage of this term * with 
the express words of this provision but only to determine the criteria 
it establishes for Congress. If the patent clause is read, giving it its 
natural sense, it will be seen that a statute enacted in accordance 
therewith must provide that the inventor be given a right to exclude 
all others from the practice of his invention. This is a minimum 
requirement. To give the inventor anything less would be to ignore 
the word, “exclusive.” Such an interpretation would leave the 
inventor with no more than he already had for he has always had 
the right to practice his invention but in the absence of special pro- 
visions he has not had the right to exclude others. That the purpose 
of this constitutional provision is to promote technological progress 
is an essential consideration but it cannot be stressed to the point 
of overlooking the remainder of the provision. It must be concluded 
that if giving the inventor an exclusive right effects the requisite 
promotion of progress of science and the useful arts Congress has 
the power to act. 

The second requirement stemming from the Constitution is that the 
exclusive right be limited in its duration. This sets the upper limit 
of Congress’ power. For this provision to be of any force, however, 
it would appear that this period must be more than nominal. 

In addition, there are certain ancillary rights which are necessarily 
implied by the words of the Constitution. 

First among these is the right to transfer or lease all or part of 
the exclusive right. The basis of this inference rests on many 
grounds, but primary among them is the public policy. The value 
of an invention to the people as a whole is in its application to 
practical use so that its benefits and advantages may be enjoyed by 
them. In almost every case this has required large initial invest- 
ments of capital which cannot be quickly retrieved and which will not 
bear any return for some time. The case is rare where the dis- 
coverer is a man of means capable of financing such an enterprise 
single-handed. He needs help, and if he cannot transfer this right 
or pledge a security interest in it, he will look far before finding 
someone who will come to his aid. The result would be that the 
invention would be dormant, and progress, the very purpose of 
Article I, section 8, would not be advanced by the grant of the ex- 


6 For a discussion of English and Colonial patents prior to the adoption of the 
Constitution, see Schechter, Would Compulsory Licensing of Patents be Uncon- 
stitutional? (1936) 22 Va. L. Rev. 287. But cf. Fenning, The Origin of the 
Patent and Copyright Clause of the Constitution (1929) 17 Gro. L. J. 109. See 
also Lutz, Patents and Science, a Clarification of the Patent Clause in the United 
States Constitution (1949) 18 Geo. Wasu. L. Rev. 50. 
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clusive right. Furthermore, the inventor, not being able to put 
his contribution to commercial use, would be frustrated in his at- 
tempt to find material gain. The incentive which was supposed to be 
provided would not be there. 

It is apparent that the privilege of the use of the courts to defend 
the exclusive right must also be given the inventor, for without this 
the invention could not remain exclusive. 

Although a patent has been said to be a privilege,” a franchise * 
and a contract,® it will be seen that under any name it enjoys the basic 
qualities of property by force of the Constitution. It gives to the in- 
ventor something over which he has exclusive ownership and do- 
minion. It is something which may be defended against arrogation 
by others. 

That a patent is property is not a new theory. It has been ad- 
vanced by legal writers*® and has been determined by the Supreme 
Court as no longer being a question open to doubt, as evidenced by 
the Hartford-Empire case, where the Court, compelling the patent 
owners to license all comers, said: 


That a patent is property, protected against appropriation 
both by individuals and by government, has long been settled. 
In recognition of this quality of a patent the courts, in enjoin- 
ing violations of the Sherman Act arising from the use of patent 
licenses, agreements, and leases, have abstained from action which 
amounts to a forfeiture of the patents. 


It is important to note that the basic determination of the property 
aspect of a patent comes from the Constitution. Such being the case, 
whatever action the legislature may take under the “patent clause,” 1” 
it must give the inventor some form of property—a property subject 
to all constitutional provisions which are applicable to property in 
general. 

Where the court orders a patent holder to grant a license to any 
applicant there has been a substantial reduction of the patent rights. 
This is true even though the licensee is required to pay a reasonable 
royalty for, despite the income, the owner of the patent has lost 
almost all of his control over the subject matter of the patent. The 
court’s decree of compulsory licensing would dispossess the patentee, 


7 Special Equipment Co. v. Coe, 324 U. S. 370, 380, 65 Sup. Ct. 741, 89 L. ed. 
1006 (1945) (dissenting opinion). 
in — Patents and Free Enterprise (1941) T. N. E. C. Monocrapa 

o. 31 p 

® Scott Paper Co. v. Marcalus Mfg. Co., 326 U. S. 249, 255, 66 Sup. Ct. 101, 
90 L. ed. 47 (1945). 

10 Oppenheim, Cases ON FEDERAL ANTITRUST Laws (1948) p. 468 et seq. 

11 Hartford-Empire Co. v. United States, supra note 2 at p. 415. 

12 Constitution of the United States, Art. I, § 8 





404 THE GEORGE WASHINGTON LAW REVIEW 


or his assignee, of a part of his property. This action by the court, 
then, must be in accordance with the Fifth Amendment to the 
Constitution. The holder of the patent cannot be deprived of his 
patent property without due process of law, and this means sub- 
stantive due process as well as procedural due process. 

The real question here, however, is: What is substantive due pro- 
cess of law as applied to patents? In general, substantive due process 
refers to a valid exercise of the “police power” of the Federal 
Government which is the taking of an individual’s property because 
the public interest or welfare requires that he shall no longer have 
2. 

Competitive enterprise is the basis of our economic system and the 
Federal Government must have a power which is akin to, or possibly 
even a species of the “police power,” to preserve competition. If a 
person is compelled to license his patent in an economic situation 
that reasonably requires such a remedy to restore competition, there 
has been a valid use of this power and a presence of substantive 
due process. Since this power is founded on public necessity, there 
is the limitation that compulsory licensing may not be employed when 
another remedy less harsh on the patent owner would be equally 
effective in revitalizing that particular economic condition. By like 
reasoning, where it is required to resort to compulsory licensing it 
should not be extended to cover more than needed to gain the con- 
stitutionally sanctioned objective. 

Section 4 of the Sherman Act ** is a manifestation of this power 
in that it vests the courts “with jurisdiction to prevent and restrain 
violations of this act.” To this end the government is to institute 
proceedings in equity. It is under this section that the compulsory 
licensing of patents has been decreed, and for it to be a constitutional 
enactment it must comply with the standard set out above. Without 
straining to give this provision a constitutional construction, the 
language used clearly indicates that the intent is to make further 
violations of the Sherman Act impossible and to nullify the effect of 
past violations only to the extent that they affect future competition. 
The only purpose is to remedy and not to punish. As the United 
States Supreme Court aptly stated in the Hartford-Empire case: 


The present suit is... [an injunction to prevent continuing 
violations] . . . and we may not impose penalties in the guise of 
preventing future violations.*® 


18 Dodd, Cases on ConstituTIonaL Law (1949) p. 997 et seq. 
14 Supra note 3. 
15 Hartford-Empire Co. v. United States, supra note 2 at p. 409. 
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Criminal punishment for offenders is set out in Sections 1, 2, and 
3. Any attempt to penalize the defendant under the authority of 
Section 4, regardless of the illegal taint cast upon his gains, is a direct 
transgression of the Constitution. 

Thus the structural background for judicial compulsory licensing 
standards has been set. While this phase of the discussion does 
not serve to pinpoint any solution, it does provide a test which must 
be met. More often than not it will be necessary to apply the be- 
havior and performance tests to see if the structural test has been 
satisfied. For example, it may be expedient to investigate the func- 
tioning and accomplishments of a given patent situation to see if 
compelling the licensing of the patents would comply with the re- 
quirement of substantive due process. 


II. Economic Inquiries—the Consideration of 
Behavior and Performance 


Before investigating the specific instances where compulsory licens- 
ing might be a judicial remedy, it will be helpful briefly to consider 
the proper behavior and performance of the patent system as a whole 
in its relation to a “workable competition” economy. Then, by 
comparing the behavior and performance of a given patent situation 
with the accepted behavior and performance standards of the patent 
system, it will be easier to ascertain the presence and nature of a 
violation and the ability of judicial compulsory licensing to help return 
the case to a proper level in the economy. 

A complete determination of the standards of behavior and per- 
formance for the patent system would in itself require an exhaustive 
study and discussion. Several general requirements can, however, be 
set forth. 

To be consistent with a “workable competition” economy, the 
patent system must provide either an active competition or a continu- 
ous threat of potential competition. While this cannot be pure com- 
petition, because of the exclusive power which a patent owner has, 
such is not the requirement of a “workable competition” economy. 
The patent system can offer what may be called “monopolistic com- 
petition.” Monopolistic competition arises where two monopolized 
goods or services directly compete for consumer dollars, an ex- 
ample being where one form of patented automatic transmi§sion 
competes with another type which is also patented. As long as a 
patentee is faced with this kind of competition, or even the real 
possibility of it, there is adequate competition for “workable com- 
petition.” 

Along the same line, it might be said that the operation of the 
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patent system should aid, or at least not deter, in the effort to fully 
utilize the production and manpower resources of the economy. 
While an invention may temporarily cause a displacement of these 
facilities, it should not permanently reduce either production or em- 
ployment and, ideally, should increase both. 

An important result to be achieved by the patent system, in rela- 
tion to the economy, is to provide incentive. First, there must be an 
incentive to invent so that the industrial arts may be advanced 
and a greater variety of goods and services reach the consumer 
market. Second, there should be an incentive to invest risk capital 
by providing security in the form of a patent for the investment.’® 
In this way the patent system should materially help in reducing the 
amount of idle capital. 

Applying these standards to the particular problem of judicial 
compulsory licensing it may be concluded that a patent holder never 
should be compelled to license his patent royalty-free. By providing 
a license at a reasonable royalty to any person who applies for one 
an unhampered path is presented for the competitor. The patent no 
longer restrains those who would enter that sphere of activity from 
doing so. 

Because the patent holder has lost his exclusive control, the degree 
of competition will be determined almost wholly by the value of the 
patented device. This competition is even greater than the requisite 
“monopolistic competition” for anyone now can enter in its production. 
Further, if the prospective investor feels that his security may be 
completely wiped out he will shy away; but if he is certain that in 
any event he will receive at least some return in the form of a 
reasonable royalty, the investment will be considerably more at- 
tractive. The result is that by reducing the royalty to zero, or even 
to a nominal amount, more of the patent owner’s property has been 
taken than the competitive system requires, and he has been penalized. 
As pointed out above, such a result is contrary to both the Consti- 
tution and the Sherman Act. It may be argued that the difference 
between no royalty and a reasonable one sometimes will mean, for 
some persons, the difference between entering and abstaining from 
the competitive race. It is submitted, however, that a person whose 
financial condition is that delicately balanced is not economically re- 
spd&sible in this field and further, will not aid in effectively remedy- 
ing the non-competitive situation. 


16 For a discussion of the importance of the inducement to invest offered by 
the patent system, see Frost, Legal Incidents of Non-use of Patented Inventions 
Reconsidered (1946) 14 Geo. Wash L. Rev. 273. 
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A. Ownership of a Plurality of Patents 


With the quickening of the economic tempo, businesses of many 
types have resorted to mass production to meet the consumer’s in- 
creasing demand. An obviously feasible manner of effecting such 
large scale manufacturing was to expand the size of each individual 
concern to provide quantity sales to compensate for the decreased 
profit rate. The larger the manufacturer became the fewer were his 
competitors, and the profound question arose as to how small the 
competitive group could get without seriously endangering free enter- 
prise. 

The courts, anxious to maintain competition, adopted the doctrine 
that monopoly per se was a violation of the antitrust laws.*’ But is 
this theory applicable where the bigness, or even a complete monopoly, 
exists wholly by force of patents? Does the mere amassing by an in- 
dividual of patents, whereby the resulting potential control is greater 
than the aggregate control of the sum of the patents, of itself create 
a sufficient reason to compel licensing? By dictum courts have said 
that a different rule applies in patent cases as the mere ownership of 
patents is not a violation of the anti-trust laws,’* but the question 
has never been squarely decided. 

A patent presents its owner with a legal monopoly, and as long as 
he stays within the boundary of that monopoly he is not offending the 
antitrust policy. If there are a hundred patents, each used individ- 
ually and within its own limits, there are one hundred legal monopo- 
lies, and the result must be the same whether these are held by a 
hundred persons, ten persons or a single individual. It is only when 
the patents are used jointly to exercise a power greater than the 
total control of the legal monopolies that the public has been harmed. 

A different situation is presented than that in the Tobacco,’ 
Alcoa*®® and similar cases. There the monopolistic organization was 
created by the business conduct of the parties. The danger that the 
same conduct will be used to exert the power that is the monopolist’s 
must be the justification for condemning such an existence under 
the Sherman Act. 

To find a violation in a patent case based merely upon the owner- 


17 American Tobacco Co. v. United States, 328 U. S. 781, 66 Sup. Ct. 1125, 90 
L. ed. 1575 (1946) ; United States v. Aluminum Co. of America, 148 F. (2d) 
416 (C. C. A. 2d, 1945). 


18 See United States v. General Electric Co., 80 F. Supp. 989, 1015 (S. D. 
N. Y. 1948). 


19 American Tobacco Co. v. United States, supra note 17. 
20 United States v. Aluminum Co. of America, supra note 17. 





408 THE GEORGE WASHINGTON LAW REVIEW 


ship of patents would be to make a determination wholly on the basis 
of structure, for the owner was lawfully presented with monopoly 
rights. No act on his part, other than inventing, was required. The 
result necessarily reached is that, in the absence of previous mis- 
behavior, the mere fact that the holder of a plurality of patents is 
capable of exercising unlawful monoply practices does not place 
him in violation of the antitrust laws. 

To test the soundness of this conclusion one might consider the case 
of the discoverer of a basic invention. His single patent gives him a 
complete monopoly in the field of that invention, yet no one would 
controvert the legality of his position. He has just one patent, a 
lawful monoply grant. Is the inventor who controls a similar por- 
tion of industry through an aggregate of patented improvements any 
different? To hold a person liable for just owning the patents would 
be to punish him for something which the patent statutes have un- 
equivocally made legal. Those who would hold otherwise would set a 
limit as to the number of inventions which a man may conceive, in a 
patentable sense. Would this be consistent with our economic phil- 
osophy which professes to encourage the maximum economic con- 
tribution of everyone? Since there is no violation, the situation 
does not require any kind of a remedy. 

One warning must be inserted at this point, however. This con- 
clusion reflects only the structure of the patent holdings. Its premise 
is that the patentee has not attempted to extend his legal monopoly. 
It will be apparent that the more patents he has the easier it is for 
him to fill in the gaps between those patents to obtain an illegal 
monopoly. The effect of such conduct on the power to compel li- 
censing will be discussed later in this note. 

So far only the individual inventor has been considered, but what 
of the corporation which owns the inventions of its employees? For 
many purposes the law treats the corporation as a person, but is it 
possible to view the corporate organization as a combination of 
patentees pooling their patent monopolies to create an illegal mon- 
opoly? It is submitted that the same tests yield the same results 
here as in the case of the individual. The corporation may have 
more power but its power is circumscribed by its ownership of patents. 
Until there is some behavior inconsistent with a “workable compe- 
tition” economy it is within the permissive boundary of the patent 
and antitrust policy. 

There is no such fraud in group inventing as to justify going be- 
hind the so-called corporate veil. In fact, the large research labora- 
tory produces a beneficial rather than injurious effect on the public 
welfare, for out of the cooperative effort often come many inventions 





EDITORIAL NOTES 409 


which the private inventor would be incapable of effecting.2* Some 
of these form the basis for new undertakings, or even new industries, 
providing employment for many persons. Here progress is seldom 
impeded by the lack of capital. 

To aid him in his search the salaried inventor is presented with 
equipment beyond the comprehension of the individual inventor’s 
most ambitious dreams. He is able to work closely with others 
associated with the same problem so that where one might fail, two 
will succeed. In the laboratories devoted to pure research the par- 
ticipant can direct his energy toward any field he desires without 
worry of economic income. It may well be said that because the 
corporation often produces results beyond the scope of the private 
inventor, the behavior of group inventing is more compatible with the 
requirements of a workable competitive economy than that of the 
individual inventor. It must be concluded that a corporation’s patent 
wealth, with nothing further shown in misuse of patent rights, does 
not present an antitrust violation. 


B. Restrictive Licenses and “Tying-in” Agreements 


In a license agreement a patentee may attempt to restrict the use 
of his patented invention. In this he is limited. He may, for ex- 
ample, limit the licensee’s production,”* restrict the area or field of 
the trade in which the licensee may operate,** or require that the 
materials used with the patented device meet certain standards where 
necessary to protect the integrity of the patent.** 

Beyond this the patentee generally may not go. As the law now 
stands he cannot require, as a condition to the agreement, that the 
licensee buy all necessary supplies from him where competition in 
the supplies would tend to be substantially lessened,?> nor can he 
make his buyer covenant not to compete, even in fields covered by 
the patent.?® 

The question here is the appropriateness of judicial compulsory 


21 For testimony relating to corporate research laboratories and their ad- 
vantages, see T. N. E. C. Hearincs Part 3 (1939) p. 911 et seq. 

22 Rubber Tire Wheel Co. v. Milwaukee Rubber Works Co., 154 Fed. 358 
(C. C. A. 7th, 1907), appeal dismissed, 210 U. S. 439, 28 Sup. Ct. 764, 52 L. ed. 
1138 (1908). 

23 General Talking Pictures Corp. v. Western Electric Co., 305 U. S. 124, 
59 Sup. Ct. 116, 83 L. ed. 81 (1938); American Lecithin Co. v. Warfield Co., 
105 F. (2d) 207 (C. C. A. 7th, 1939), cert. den. 308 U. S. 609, 60 Sup. Ct. 175, 
84 L. ed. 509 (1939). 

24 See International Business Machines Corp. v. United States, 298 U. S. 
131, 138, 56 Sup. Ct. 701, 80 L. ed. 1085 (1936). Cf. Pick Mfg. Co. v. General 
Motors Corp., 80 F. (2d) 641 (C. C. A. 7th, 1935), aff'd per curiam, 299 U. S. 3, 
57 Sup. Ct. 1, 81 L. ed. 4 (1936). 

25 United Shoe Machinery Corp. v. United States, 258 U. S. 451, 42 Sup. Ct. 
363, 66 L. ed. 708 (1922). 

26 McCullough v. Kammerer Corp., 166 F. (2d) 759 (C. C. A. 9th, 1948). 
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licensing as a remedy when there has been such a violation of the 
antitrust laws. The answer lies in finding how the defendant’s 
conduct has deviated from the proper behavior of the patent system 
the only important aspect in which the defendant has strayed from 
the standard, for the restrictive agreements have not seriously re- 
moved the incentive of the patent system. Even if there has been 
some loss of incentive it would be restored upon the reappearance 
of competition. 

The primary problem, then, is in bringing competition back to 
the level at which it would have been had there been no violation. 
In the great majority of cases this can be best effected by enjoining 
the defendant from indulging in restrictive and “tying-in” sales and 
contracts. The licensee could obtain his supplies from others and the 
buyer could again freely compete with the patentee in fields beyond 
the scope of the patent. 

To compel the defendant to license his patent to anyone who ap- 
plied would be a penalty rather than a remedy for two reasons. First, 
the use of the injunction, as just mentioned, would be an adequate 
remedy, while compulsory licensing is harsher than required because 
it deprives the patent owner of his property. Second, in the case 
of “tying-in” agreements it is the competition in the supplies which 
is being stifled, but it is the machine which is patented, and it is 


difficult to see how the general availability of licenses for the ma- 
chine would necessarily improve competition for furnishing supplies. 
The patentee would suffer from compulsory licensing and only the 
licensees would gain. 


C. Coordinated Use of a Plurality of Patents 


Earlier in this discussion it was concluded that the mere holding 
of one’s own patents, irrespective of the number or the extent of 
concentration, is not an antitrust violation. Add to this ownership 
the exercise of the patent control, however, and the result might be 
different. 

This control may be exerted in varying degrees; namely, each 
patent is used individually, a number of patents are employed in 
such a manner that the combination yields a power greater than the 
sum of the single monopolies, and one or more patents are suppressed 
to enlarge the area of control of another. These three types of 
behavior in the patent system will be considered in this order to 
determine when judicial compulsory licensing should be used. 

If each patent of an individual’s portfolio is utilized solitarily so 
that the total control exercised is no more than the aggregate control 
of all the patents, competition has not been unlawfully diminished. 
This is a necessary corollary to the conclusion of the legality of the 
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mere ownership of a plurality of patents, for such a use is the in- 
tended behavior of a permissive patent structure. Were the opposite 
result reached, the patent grant would be an illusory reward, a noth- 
ingness contemplated neither by the Constitution nor by the patent 
statutes. Furthermore, it would create the anomalous situation of 
a patent being granted to advance the useful arts and the patentee 
being left in a position where he cannot aid in the progress, since 
he is unable to practice the invention. Thus, both the competition 
and incentive tests of behavior and performance are met. 

A different effect ensues when the owner, in snowballing his legal 
monopolies, picks up a control over areas not covered by his patents. 
Here the boundaries of the patents have been clearly overstepped and 
fields of competition which once belonged to the public have been 
invaded. There is little doubt as to the presence of a violation, for 
such conduct tends to preclude competition in fields beyond the scope 
of the patents and comes within the express prohibitions of the 
Sherman Act,?7 but a more complex problem is presented when the 
appropriate remedy is to be determined. Perhaps this case is the 
borderline for judicial compulsory licensing. 

Since there is no agreement in restraint of trade to enjoin, no 
combination of persons to dissolve and probably no formation of 
integral units which may be divorced, the conventional remedies are 
not available to the government because there is nothing on which 
they may operate. Unless judicial compulsory licensing were per- 
mitted, it would seem that there would be no manner of correction 
left to the government. A further investigation reveals that the 
effects of compulsory licensing can be reached without the interven- 
tion of the government. Under the misuse doctrine,?* the equity 
courts will not aid in the protection of patents which are used in a 
manner contrary to the public policy of the patent laws, and certainly 
so extending the legal monopoly is not in accordance with this policy. 

Thus, without being permanently deprived of his property, the 
patent owner will be compelled to return to the legal bounds of his 
patents to have any sort of monopoly at all. Should a suit arise where 
misuse is offered as a defense and the government wishes to make 
certain of the character of the patentee’s conduct, it is free to enter 
the case as amicus curiae.?® 


27 “Every person who shall monopolize . . . any part of the trade or commerce 
among the several States, or with foreign nations, shall be deemed guilty of a 
misdemeanor .. .” supra note 3 at p. 209. 

28 Morton Salt Co. v. Suppiger, 314 U. S. 488, 62 Sup. Ct. 402, 86 L. ed. 
363 (1942) ; Carbice Corporation of America v. American Patents Development 
Corp., 283 U. S. 27, 51 Sup. Ct. 334, 75 L. ed. 819 (1931). 

29For an example of this procedure, see Mercoid Corp. v. Mid-Continent 
Investment Co., 320 U. S. 661, 64 Sup. Ct. 268, 88 L. ed. 376 (1944). 
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Correction at the instance of the competitors yields the better result 
than does relying wholly on the government. The reason for this 
can be more easily seen by remembering that it is the office of any 
remedy to improve the performance of the various factors of the 
competitive economy. If compulsory licensing is indiscriminately 
used, the protection afforded by a patent will become less secure and 
it will offer less inducement for investors. Since the incentive to 
invest is a primary accomplishment of the patent system it should be 
impaired as little as possible. 

Thus, when a remedy short of judicial compulsory licensing will 
serve the purpose, resort should be had to that alternative. The 
proper time for the government to initiate proceedings under Section 
4 of the Sherman Act would appear to be only after continued viola- 
tion has gone unchallenged by competitors. Then, if necessary, 
judicial compulsory licensing of the offending patents may be em- 
ployed as a remedy. 

One further action of the owner of many patents must be con- 
sidered. What is the effect of his suppressing a patent? To ade- 
quately develop this phase of the subject it is essential to determine 
the distinction between non-use and suppression.*® Simple non-use 
may be defined as the failure to practice an invention because of 
valid social or economic barriers. Suppression, on the other hand, 
is non-use plus a manifested motive, an active desire to hold back 
an invention of merit to protect the usefulness and money-making 
ability of another but less worthy device. 

As the law stands at present, mere non-use is not a violation of 
either the patent or antitrust laws.** If it is thought that simple 
non-use is not desirable then relief must come through legislative 
action. In the case of genuine suppression, however, the public has 
been deliberately refused the benefit of the patent and the patent 
holder has enlarged the foothold of the inferior device in its particular 
industrial line. Thus the suppressed patent is not promoting tech- 
nological progress and an important function of the patent system 
is missing. Additionally, the patentee’s action has tended to give 
the protected device an unwarranted monopoly position. From both 
the economic and legal points of view, therefore, it would appear that 
the Sherman Act has been violated. 

While suppressing a patent might seem to be more reprehensible 
than the joining of two or more patents to exert an unlawful mon- 
opoly, the problems of remedy are substantially identical. Here 

80 For a brief discussion on the distinctions between non-use and suppression, 
see Oppenheim. op. cit. supra note 10 at p. 693. 


31 Continental Paper Bag Co. v. Eastern Paper Bag Co., 210 U. S. 405, 
28 Sup. Ct. 748, 52 L. ed. 1122 (1908). 
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again, because technical progress is retarded and the scope of the 
patent monopoly is extended, the conduct of the patentee constitutes 
a misuse of his patent such as will sustain a defense to a suit for in- 
fringement. 

Uncontrolled use of judicial compulsory licensing will discourage 
investment here as much as it would in the case of the unlawful 
combining of patents discussed in the preceding sub-sections. The 
incentive to invest can be maintained only by restrictive use of the 
governmental powers. The remedy should be left to the competitors 
through the medium of the misuse doctrine. Only when their con- 
tinued inaction indicates that they find it imprudent to force the 
issue should the government step in. 


D. Purchase of Patents 


To this point the investigation has been directed primarily toward 
the individual and his use of patents which were the fruit of his own 
inventions. The effect of gaining ownership of patents through 
purchase cannot be overlooked, however. Buying patents merely to 
obtain or maintain exclusion of lawful competition is either monop- 
olizing or tending to monopolize within the purview of the Sherman 
Act.*? This is not to say that it is always a violation to acquire the 
patent rights of others, for in many instances it may be necessary if 
the public is to enjoy the benefits of the invention. Marketing a new 
product may require the capital investment of a corporate organiza- 
tion, or its manufacture may depend on a know-how not possessed by 
the inventor. It is only natural in such cases that he who will pro- 
duce the new article may justifiably demand the title to the patent 
to help secure his risk. 

The acquisition must be coupled with a manifested intent to create 
a monopoly if it is to be condemned.** The intent may be evidenced 
by a number of facts such as the time and circumstances when the 
patents were acquired and the number and type of patents bought. 
If the right to the invention were obtained while still in the develop- 
ment stage, the act might be innocent, while if manufactured under 
the patent prior to its purchase had afforded the purchaser strenuous 
competition, the case would be factually different. Similarly, a pro- 
gram of buying all patents, important and trivial alike, in a specific 
field would indicate a monopolistic motive. 

Just as the nature of the purchaser’s behavior determines whether 
or not there has been a violation of the antitrust laws it also is a 


82 United States v. General Instrument Corp., 87 F. Supp. 157 (N. J. 1949). 
33 Under th doctrine of United States v. Aluminum Co. of America, supra 
note 17, however, a control amounting to almost a complete monopoly even 
though obtained by bona fide purchase would probably be a violation per se. 
4 
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clue to the appropriate remedy. The result of such conduct is the 
reduction of lawful competition. Even “monopolistic competition” is 
here insufficient to meet the needs of a “workable competition” econ- 
omy, for competing patents have come under a single control. To 
regain the competitive behavior required in a “workable competition” 
economy, it is necessary to release the patents from their individual 
dominance by making them accessible to competitors. Judicial com- 
pulsory licensing would seem to be the most effective remedy for gain- 
ing this end. Even here, however, a reasonable royalty is required, 
for regardless of the surrounding circumstances, the owner has paid 
value for the patents and they are his property. 

The question also arises here as to the appropriateness of com- 
peling the offender to license those patents which cover his own 
inventions. Where the loss of control furnished by the patents of 
discoveries of others reduces the power of his own patents to that 
afforded by the patent laws, as a general rule, the pre-existing com- 
petitive behavior will have been restored. On the other hand, should 
he remain with patents whose strength have been so bolstered by 
their association with the others that they will retain an unwarranted 
monopoly power, a case is made for the licensing of his own as well 
as those patents acquired by purchase. 


E. Pooling and Cross-Licensing 


Of all the various uses of patents, poolings and cross-licensing ** 
have been among the most prevalent in decisions involving compul- 
sory licensing.** Broadly, it may be conceded that any agreement 
which will produce a monopoly beyond the scope of the patent rights 
is illegal, this being a direct violation of Section 2 of the Sherman 
Act, as is also one which amounts to an arrangement to fix prices.*® 
Assuming then that a given pool is contrary to the law, what is the 
proper remedy? In general, illegal pooling agreements may be di- 
vided into two patterns of behavior, namely, those in which the mem- 
bers apparently operate in direct competition but in fact act con- 
spiratorially and those in which they divide the field either com- 
mercially or geographically. In either case the functioning of the pool 
deviates from acceptable behavior standards by its reduction of com- 


‘ 84In this note “pooling” will be used to include both pooling and cross- 
icensing. 

85 United States v. National Lead Co., 332 U. S. 319, 67 Sup. Ct. 1634, 
91 L. ed. 2077 (1947) ; Hartford-Empire Co. v. United States, supra note 2; 
United States v. General Instrument Corp., supra note 32. For the general 
principles ¢ a legal pool see Standard Oil Co. (Indiana) v. United States, 
283 U. S. 163, 51 Sup. Ct. 421, 75 L. ed. 926 (1931). See also T. N. E. C. 
HEARINGS Parr 2 (1938). 

36 Standard Oil Co. (Indiana) v. United States, supra note 35. 
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petition beyond the scope of the lawful patent monopolies. The dom- 
inant position of the members is the artificial result of the agreement 
and not the achievement of efficient production and marketing. 

Although the general effects on the “workable competition” econ- 
omy are the same, the two types of conduct admit the use of different 
remedies as will be seen by the following analysis. An example of 
the first species of behavior might be the case of several persons en- 
gaged in the manufacture of the same type article joining in an 
agreement to pool their patents with a royalty provision which is 
substantially a price-fixing arrangement. While the parties may not 
be of equal stature in the field, more than likely each will have been 
secure in its position prior to the contract. Otherwise, the agree- 
ment probably would never have been consumated due to the lack 
of mutual benefit. Acting individually, the members are competitors. 
Acting in concert, they have combined to increase their collective 
dominance. This is the key to the form an appropriate remedy should 
take. If it is possible to return these persons to their independent 
status, each will provide competition for the others. By disbanding 
the pool and giving back to each his own patents, this result should 
be reached and the more drastic remedy of judicial compulsory li- 
censing avoided. Thus the behavior has been corrected by going 
directly to the source of the misconduct rather than by the circuitous 
route offered by a remedy which bears no relation to the operation 
of the pool. 

If this seems to be an oversimplification of the problem, it should 
be remembered that it presumes a complete and effectual break among 
the parties with no residual understanding, express or tacit. Diffi- 
culty may reside in the enforcement but not in the form. Of course, 
it is not contended that the law is so inflexible as to require adherence 
to principle regardless of the impossibility of reaching the desired end, 
but it is submitted that only when the complete discontinuance of the 
offending agreement is wholly impractical should stronger relief be 
employed. If, however, tacit price fixing remains which is beyond 
the means of the government to eliminate, then it is necessary to 
restore competitive behavior by attracting outside competitors. In 
such a case, judicial compulsory licensing may be used to make it 
feasible for others to enter the field, but only after less severe cor- 
rective measures have been exhausted. 

The second type of pooling situation can be illustrated by consider- 
ing the hypothetical case of three manufacturers all engaged in the 
fabrication of paper containers, the first specializing in paper cups, 
the second in paper boxes, and the third limiting his production to 
paper milk cartons. It will be seen that in his research one might 
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develop a method or a machine which would be of value to the others. 
Should these three then form a patent pool of the type which has 
been condemned, such that each enterprise is advanced toward a 
monopoly position, the dominance of each is enhanced by the dis- 
coveries of the others as well as by its own. By the time a violation 
has been found, each manufacturer will find himself in a stronger 
position than is warranted by his own productive effort. 

The effect of dissolving the pool will merely be to restrain the 
members from making further advances by illegal combination, but 
they will not be returned to the position they would have held except 
for the pool. Unlike the pooling case first discussed, there will be 
no competition among the former parties to this pool since they are 
operating in mutually exclusive portions of the industry. If the pool 
were effective, non-members will have been forced practically to the 
point of extinction; and although there has been a disbanding of 
the pool, they will not be in a position even to threaten competition, 
monopolistic or otherwise. To make certain that the continued oper- 
ation of the former members of the pool will not reflect their previous 
misbehavior, the corrective measure must allow new, outside competi- 
tors the opportunity to reach the point where they are capable of 
producing on a substantially equal and competitive basis. 

The obstacle that discourages newcomers is the predominant 
patent protection which their prospective rivals have collectively 
obtained. This conduct on the part of a group of patent owners pre- 
sents one of the strongest cases for judicial compulsory licensing, for 
there appears to be no alternative to bring back effective freedom of 
trade. This impediment must be eliminated by giving the entrants 
the chance to become licensees under these patents. In the more 
extreme instance, where the handicap of the new competitors is large, 
it may even be necessary to compel the licensing of future patents for 
a limited period, lest the offenders fence in the field while the novices 
are struggling to attain a competitive status. Obviously, a territorial 
division of competition yields the same result for the pool has merely 
made the geographic areas exclusive rather than the trade areas, 


F. Price Fixing 


Last on the list of abuses of patents is price-fixing.*7 The Supreme 
Court has been firm in its determination that any type of horizontal 


price-fixing is a transgression of the antitrust policy. So strong has 


37 Because the Miller-Tydings Act, 50 Stat. 693, amends the Sherman Act to 
the effect that resale price maintenance is generally permissible, only horizontal 
price-fixing (between persons at the same productive level) will be considered 
here. 
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the Court been in this respect that the doctrine of price-fixing being 
a violation per se is clearly established.** Despite the repugnance of 
price-fixing agreements, however, judicial compulsory licensing sel- 
dom need be relied upon to relieve the economy of their effects. 
This conclusion can be supported by an investigation of price-fixing 
behavior. The parties to the agreement must have been effectively 
competing with each other or there would be little reason to follow 
a stabilized price program. This agreement has not changed their 
basic competitive character but instead has impressed upon them a 
false and superficial complexion of unity. Take away the agreement 
and they will again be competitors. 

To illustrate, consider the typical application of a patent to price- 
fixing manipulation where a patentee and a number of licensees, all 
acting together, agree to a license which sets a standard price to be 
followed by the patent holder and all of the licensees.*® In such cir- 
cumstances, the decree should merely restrain the parties from further 
price-fixing and would require that the license provisions be limited 
to those essential to the exploitation of the patent. All persons con- 
cerned, then, would be able to proceed under the patent, upon pay- 
ment of the requisite royalties, but each would be subjected to the 
competitive prices which result from the efficient production of the 
others. Compulsory licensing by judicial decree is too extreme a 
measure and unnecessary for the protection of the public. 

There is one exception, however. If only a small part of those 
engaged in a line of commerce conspire and if the exercise of their 
combined monopoly power forces competitors outside the agree- 
ment to withdraw or weakens them to the brink of collapse, there 
is a need for a remedy which will provide a breathing period in which 
the harassed competitors can regain their equilibrium. Otherwise 
the competitive group which continues after the voiding of the agree- 
ment will, in general, be limited to those who were parties to the 
price-fixing. Since this is effectively less than the number that ex- 
isted prior to the agreement, the standard of competition can be re- 
stored only if those outside the agreement will compete. Inevitably 
this must mean that the patent owner must be required to grant these 
persons licenses under the misused patents. 


38 Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, Inc., 71 Sup. Ct. 259 
(1951) ; United States v. Socony-Vacuum Oil Co., 310 U. S. 150, 6 Sup. Ct. 
811, 84 L. ed. 1129 (1940); United States v. Trenton Potteries Co., 273 U. S. 
392, 47 Sup. Ct. 377, 71 L. ed. 700 (1927). 


39 Vertical price-fixing between a single patentee and a single licensee is not 
a violation of the Sherman Act, United States v. General Electric Co., 272 U. S. 
476, 47 Sup. Ct. 192, 71 L. ed. 362 (1926). 
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III. Comparison of Cases with the Standards Established Herein 


It is essential to the validity of standards that they withstand the 
test of comparison with a sampling of actual cases. If the criteria are 
sound, they will either substantiate a judicial pronouncement or they 
will provide a guide to determine the point at which the court erred. 

Earlier the categorical statement was made, that no matter what 
violation prompts the remedy, compelling a person to license his 
patents without providing for at least a reasonable royalty is a direct 
contradiction of the Fifth Amendment to the Constitution. Immedi- 
ately one is reminded of cases,*° too numerous to consider individ- 
ually, in which royalty-free compulsory licensing was decreed. Fur- 
ther inquiry reveals, however, that in each this result was reached 
through a consent decree. With the concurrence of the court and 
the government, the defendant patent owner agreed to license his 
patent to any applicant without requiring payment of royalty. To 
formalize this stipulation and to prevent reneging on the part of the 
defendant, the court presented the agreement in the form of a decree. 
The defendant thus waived his constitutional protection. 

While the prospect that a patent owner may be forced to license at 
no royalty will injure the incentive to invest, the knowledge that 
he may voluntarily do so does not have that effect. There is nothing 
inconsistent with the proper performance of the patent system, there- 
fore, in permitting the owner of a patent to consent to royalty-free 
compulsory licensing. 

The Hartford-Empire case ** deserves a prominent place in any 
discussion of this subject. In this case the various defendants had, 
through a multitude of pooling and cross-licensing agreements, divided 
the glass industry among themselves so that, together, they com- 
pletely dominated the field. Specifically, Hartford-Empire Company 
had control of essential gob-feeders and forming machines, Owens- 
Illinois Glass Company maintained regulative power over the suction 
feeding process, and Corning Glass Works was given exclusive opera- 
tion of the noncontainer field. Under the agreements, no competitor 
would be licensed to produce milk bottles so long as Thatcher Manu- 
facturing Company maintained its production, and Ball Brothers was 
allotted a major portion of the fruit jar line. In addition, the Court 
found that, through these agreements and a trade association organ- 

49 United States v. Bendix Aviation Corp., C. C. H. Trade Reg. Serv. 62,349 
(S. D. N. Y. 1948); United States v. A. B. Dick & Co., C. C. H. Trade Reg. 
Serv. § 62,233 (N. D. Ohio 1948); United States v. American Lecithin Co., 
C. C. H. Trade Reg. Serv. be 542 (N. D. Ohio 1947); United States v. 
Auditorium Conditioning Co., C. C. H. Trade Reg. Serv. 157, 428 (S. D. N. Y. 
1945); United States v. Rail Joint Co., C. C. H. Trade Reg. Serv. {57,287 


(N. D. Ill. 1944). 
41 Hartford-Empire Co. v. United States, supra note 2. 
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ized by the defendants, invention had been discouraged and com- 
petition in both the manufacture of machines and of unpatented glass- 
ware was suppressed. The Court found further that the defendants 
had combined to file many applications to “fence in” competing inven- 
tions. As a result of the Supreme Court’s decision, the defendants 
were compelled to license all the patents they then had and also future 
patents relating to feeders, formers, stackers and lehrs, all at reason- 
able royalty. 

As is readily apparent, the defendants had formed a pool allotting 
the component parts of the glass industry among themselves. The 
very nature of this conduct requires judicial compulsory licensing 
as a remedy to restore free trade, for, in the absence of the pool, 
the defendants would probably still operate in the noncompetitive 
fields established by the pool. The patents which were the subject 
of the decree were those by which the dominance had been obtained 
and those by which the power that had been achieved would be main- 
tained. The remedy being wholly necessary, it was consistent with 
the standards of behavior and performance of the patent system. 

The National Lead case * illustrates another manner in which a 
patent pool may be employed to divide free trade among its members. 
Instead of apportioning the different lines of trade, as was done in 
the Hartford-Empire case,** the defendants here were assigned terri- 
tories covering most of the world. Principally, the world was divided 
into two trade areas, all but North and South American going to Titan 
Co. A/S, while North America was The Titanium Pigment Com- 
pany’s share. Each party could sell in South America and each was 
the agent for the other in its own territory. Under this agreement 
the two main areas were subsequently subdivided as follows: Societe 
Industrielle du Titane was established to manufacture and distribute 
titanium products in France and its colonies; Titangesellschaft was 
organized to cover Germany, Spain, eastern Europe and much of 
Asia; Canadian Titanium Pigments was formed and assigned Canada 
and Titan Kogyo Kabushiki Kaisha was inaugurated to operate in 
the Japanese Empire. Each of these subdivisions was the result of 
an agreement with a company which appeared to be in a position to 
offer serious competition to the original parties. If outside competi- 
tors desired to enter the field, they were subjected to burdensome 
licenses. They would need the consent of the member with whom 
they would compete, and they were then required to adhere to the 
rules of the combination. 

The Court in the National Lead case agreed with the lower court 


42 United States v. National Lead Co., supra note 2. 
43 Hartford-Empire Co. v. United States, supra note 2. 
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in its holding ** that the patents had been used to gain domination 
of an entire industry affecting the interstate and foreign commerce 
of the United States. Thus a powerful global organization had been 
built, the members of which were no longer even illusory competitors. 
Their strength had been developed by the exclusiveness of their re- 
spective fields, and there was little reason to believe that they would 
invade each other’s territory without a formal agreement, particularly 
in the light of the fact that many oral promises had previously been 
made and performed. This pool falls into the class which previously 
has been said to require a judicial remedy which will induce new com- 
petitors to enter the industry. This measure necessarily must be 
compulsory licensing. 

Recently the Supreme Court allowed the government’s request for 
compulsory licensing in United States v. United States Gypsum Co.” 
In 1939 the Gypsum Company sold 55% of all gypsum board in the 
eastern area. By development and purchase it had acquired the 
most significant patents in the industry. Licenses were granted un- 
der these patents by which the Gypsum Company had the power 
to fix minimum prices. Informally the company also approved the 
licensees’ purchasers. The evidence clearly showed that the licensees 
acted in concert, for not only did they know that each had the same 
contract, but they also held meetings and submitted complaints of 
any licensee’s violation of the agreement. The Court held that this 
was price-fixing and was illegal per se. 

The Court pointed out that the General Electric case ** did not 
permit a number of licensees to combine in their agreement with 
the patentee. The Court then approved the substance of the govern- 
ment’s proposed decree which not only ordered the defendants to 
refrain from price-fixing arrangements but also compelled the Gypsum 
Company to license, at a reasonable royalty, all its patents in the 
gypsum board field as well as any new ones they obtained in the 
next five years. 

By the standards which have been established in this note, the 
result of this case is doubtful. The Gypsum Company had purchased 
a number of important patents to avoid competition. There is no 
doubt that this behavior renders it necessary to make these patents 
generally available if competition is to be restored. Nevertheless, 
while this company enjoyed a dominant position in the industry, 
it did not have a monopoly in the gypsum board business. There is 
no indication that the others in the field had been so weakened that 


44 United States v. National Lead Co., 63 F. Supp. 513 (S. D. N. Y. 1945). 


as States v. United States Gypsum Co., 339 U. S. 960, 70 Sup. Ct. 996 


46 United States v. General Electric Co., supra note 39. 
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they were incapable of effectively competing with the Gypsum Com- 
pany and no indication that merely preventing the fixing of prices 
would not restore freedom of trade. The most that would seem to 
be justified in these circumstances to revitalize the competitors would 
be to compel licensing of the patents then in existence. By extending 
this to cover future patents the Court apparently has gone farther 
than necessary to meet the needs of a “workable competition” econ- 
omy and the effect is unnecessarily to penalize the Gypsum Company. 

One further case should be discussed, namely, the American Can 
case.*7 In 1946 the defendant here manufactured 40% of the total 
tin plate consumed, and together with Continental Can Company 
produced 80% of all tin cans sold. These two companies controlled 
90% of the closing machines which they usually leased rather than 
sold. Most of the containers were sold by both under requirements 
contracts which had a standard term of five years. By oral agree- 
ment and persuasion, both leased their machines only to those who 
would buy their cans. To obtain their business both provided large 
discounts, paid large claims and furnished machines at nominal 
rentals, thereby forcing competitors to collapse. Further, there was 
a price leadership set by American Can Company. The court found 
that the tying arrangements violated the Clayton Act * and that the 
price-fixing and foreclosure of competitors from the market trans- 
gressed the Sherman Act; and ordered the defendant to reduce the 
period of its requirements contracts to one year, refrain from tying 
agreements, abandon its discriminatory practices and offer its ma- 
chines for sale. Besides this, the defendant was required to grant 
royalty-free, nonexclusive licenses on patents it then owned and non- 
exclusive licenses at a reasonable royalty of all future patents for five 
years. 

It is apparent that the action of American and Continental forced 
their competitors either to withdraw or to become so insignificant as 
to be subservient to the whim of the two companies. So effective were 
they that, between them, they virtually had a monopoly. Some meas- 
ure had to be taken which would permit the flow of new blood in the 
can industry. This could not be accomplished if there were patent 
obstacles in the way, so some form of compulsory licensing was re- 
quired. Because American and Continental had become so firmly 
entrenched in their position of dominance, it was also probably ex- 
pedient to include in the judgment future patents, but nothing in the 
history of the industry will justify the royalty-free provision. Unless 


47 United States v. American Can Co., 87 F. Supp. 18 (N. D. Cal. 1949); 
decree, C. C. H. Trade Reg. Serv. 62,679 (N. D. Cal. 1950). 


48 38 Strat. 730 (1914), 15 U. S. C., § 12 et seq. (1946). 
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the defendant consented to such an order, it is incongruous with the 
desired performance of the patent system. In view of this the scope 
of the decree is so extensive as to be a deprivation of property with- 
out substantive due process of law, for the severity of the order can- 
not be justified by the competitive needs of the economy. It can 
only be viewed as a penalty in the guise of a remedy. 

In conclusion, the analysis in this note shows that just as a partic- 
ular industry is an integral part of the competitive economy, so is the 
patent system; and if it is to be a success it must function in harmony 
with the whole economy. An evaluation of the patent system cannot 
emphasize legal issues alone but must include a thorough examina- 
tion of economic aspects as well. In determining the merits of a 
corrective measure which is to be employed in the patent system, 
such as judicial compulsory licensing, it is essential to make certain 
that such a measure meets workable economic tests. It should have 
as an objective the maintenance or restoration of the standards of a 
“workable competition” economy. The remedy should act upon any 
specific patent situation to raise its structure, behavior and perform- 
ance to an acceptable level. 

It is submitted that if judicial compulsory licensing is used in ac- 
cordance with the economic standards set forth in this note the result 


would be legally valid and what is more important, economically 
sound. Epwarp B. Ho tr. 


Tue Treaty Power—Its Score AND LIMITATIONS UNDER 
THE CONSTITUTION 


The scope of the treaty power in the United States has never been 
clearly defined. The power to make treaties, by and with the advice 
and consent of the Senate, was vested in the President by Article II, 
Section 2, of the Constitution. Article VI thereof makes a treaty 
the supreme law of the land.? Otherwise there are no definitive lim- 
itations as to the force and effect of a treaty to be found in the Con- 
stitution. It has not assigned to treaties any particular degree of 
authority, nor declared whether laws enacted by way of treaty shall 
or shall not be paramount to laws otherwise enacted. As the lan- 


1“He shall have Power, by and with the Advice and Consent of the Senate, 
to make Treaties, provided two thirds of the Senators present concur ; 

2“This Constitution, and the laws of the United States which shall be oande 
in Pursuance thereof; and all Treaties made, or which shall be made, under 
the authority of the United States, shall be ‘the supreme Law of the Land; 
and the Judges in every State shall be bound thereby, any Thing in the Con- 
stitution or Laws of any State to the Contrary notwithstanding.” 
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guage of the Constitution in this respect is general, any limitations 
now existing in the treaty-making power have developed by means 
of judicial interpretation. 

Initially, in Ware v. Hylton,® it was decided that a treaty was of 
equal force with the Constitution itself. Doe ex dem. Clark v. 
Braden * held that no court may annul or disregard any of the pro- 
visions of a treaty unless they violate the Constitution of the United 
States. Since that time it has been taken as unwritten law that no 
treaty may go so far as to contravene any of the provisions of the 
Constitution.® 

It is equally well settled that in cases of conflict a subsequent treaty 
overrides existing state and federal law. That a treaty cannot be 
the supreme law of the land if any act of a state legislature can stand 
in its way was also first set out in Ware v. Hylton.® In fact, the 
court declared that a treaty can annihilate even a state constitution. 
It is now universally agreed that since the treaty-making power is 
independent of and superior to the legislative power of the states, the 
meaning of the treaty provisions liberally construed is not restricted 
by any necessity of avoiding possible conflict with state legislation 
and prevails over inconsistent state enactments.’ In addition, as held 
in Missouri v. Holland,’ a federal statute passed pursuant to a treaty 
overrides state law, although in the absence of the treaty the state 
law would prevail. 

Just as a treaty may override prior inconsistent state and federal 
law, subsequent acts of Congress may supercede a treaty. In Edye 
v. Robertson (Head Money Cases)® the court recognized that the 
Constitution gave to treaties no superior sanctity over any other act 
of Congress and stated: 


In short, we are of opinion that, so far as a treaty made by 
the United States.with any foreign nation can become the subject 
of judicial cognizance in the courts of this country, it is subject 
to such acts as Congress may pass for its enforcement, modifica- 
tion, or repeal.?° 


33 Dall. 199, 1 L. ed. 568 (U. S. 1796). 
416 How. 635, 14 L. ed. 1090 (U. S. 1853) (certain grants annulled and 
declared void by treaty by which Spain ceded Florida to the United States). 


5 See Botiller v. Dominguez, 130 U. S. 238, 9 Sup. Ct. 525, 32 L. ed. 926 
(1889) ; Whitney v. Robertson, 124 U. S. 190, 8 Sup. Ct. 456, 31 L. ed. 386 
(1888) ; The Cherokee Tobacco, 11 Wall. 616, 20 L. ed. 227 (U. S. 1870); 
Chirac v. Chirac, 2 Wheat. 259, 4 L. ed. 234 (U. S. 1817). 


6 Supra note 3. 

7 Nielson v. Johnson, 279 U. S. 47, 49 Sup. Ct. 223, 73 L. ed. 607 (1929). 
8252 U. S. 416, 40 Sup. Ct. 382, 64 L. ed. 641, Note (1920) 11 A. L. R. 991. 
9112 U. S. 580, 5 Sup. Ct. 247, 28 L. ed. 798 (1884). 

10 Jd. at p. 599, 
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This judicially imposed safeguard has been recognized in every 
case in which that question has been before the court. 

The importance of defining the precise limitations of the treaty 
power has again been brought to attention by the recent California 
decision of Sei Fujii v. State.* Sei Fujii, a Japanese citizen, brought 
action against the State of California to determine whether an escheat 
had occurred under the provisions of the California Alien Land Law*™ 
as to real property purchased by him. Plaintiff is a person ineligible 
to become a citizen of the United States by reason of the natural- 
ization laws** and is consequently ineligible to acquire property 
under the Alien Land Law. He appealed from a lower court decision 
that the property had escheated, alleging, inter alia, that the statute 
was inconsistent with the declared principles and spirit of the United 
Nations Charter.° The California district court of appeal reversed, 
holding the provisions of the Alien Land Law restricting ownership 
of land by aliens who are ineligible for citizenship unenforceable 
under the Charter of the United Nations. The decision was based 
on Chapter IX, Articles 55** and 56% of the Charter, which, as a 
treaty, is law binding alike on the nation and the states under Article 
VI of the Constitution of the United States. A petition for rehear- 
ing was denied,** the court holding the fact that Japan is not a mem- 
ber of the United Nations does not render its nationals ineligible 
to the guarantees extended under Article 1, Section 3, of the 
Charter *® to all persons without exception. 


11 United States v. Thompson, 258 Fed. 257 (E. D. Ark. 1919). 

12_. Cal. ——, 217 P. (2d) 481 (1950). 

13 Alien Property Initiative Act of 1920, Strats. 1921, p. Ixxxiii, 1 Deering’s 
Gen. Laws 1944 ed., p. 129, Act 261. Section 7, as amended, Stats. 1945, 
Ch. 1129, p. 2164: “. .. Any real property hereafter acquired in fee in violation 
of the provisions of this Act by any alien mentioned in Section 2 of this Act, 

. shall escheat as of the date of such acquiring, to, and become and remain 
the property of the State of California.” 

14 Nationality Act of 1940, 54 Srart. 1138, 8 U. S. C., § 501. 

1559 Strat. 1031 (1945). 

16 Supra note 15 at p. 1045. “With a view to the creation of conditions of 
stability and well-being which are necessary for peaceful and friendly relations 
among nations based on respect for the principle of equal rights and self de- 
termination of peoples, the United Nations shall promote: 

a. higher standards of living, full employment, and conditions of economic and 
social progress and development; 

b. solutions of international economic, social, health, and related problems; 
and international cultural and educational cooperation; and 

c. universal respect for, and observance, of human rights and fundamental 
freedoms for all without distinction as to race, sex, language, or religion.” 

17 Supra note 15 at p. 1046. “All Members pledge themselves to take joint 
and separate action in cooperation with the Organization for the achievement 
of the purposes set forth in Article 55.” 

18218 P. (2d) 595 (1950). 

19 Supra note 15 at p. 1037. “3. To achieve international cooperation in solv- 
ing international problems of an economic, social, cultural, or humanitarian 
character, and in promoting and encouraging respect for human rights and 
for fundamental freedoms for all without distinction as to race, sex, language. 
or religion; and... .” 
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Viewing the obvious eventuality that there will be further cases in- 
volving the effect of the United Nations Charter upon existing state 
and federal legislation, it is important to re-examine and to evaluate 
the nature and scope of the treaty power. This is doubly true in 
light of the fact that additional legislation carrying out the declared 
purposes of the United Nations is to be submitted to our Senate for 
approval. For instance, it is proposed to incorporate the terms of 
the Universal Declaration of Human Rights, passed by the General 
Assembly of the United Nations in December, 1948, into a contem- 
plated Covenant on Human Rights. It is hoped that this Covenant 
will in time be ratified as a treaty. Included therein are certain pro- 
posed rights, viz., the right to social security; the right to periodic 
rest and leisure; the right to food, clothing and housing; the right 
to education, and the right to own property. This last right was 
discussed, although not relied upon, by the court in the Fujii case. 
As yet it is uncertain which, if any, of these rights are to be included 
in the Covenant and how, if included, they are to be enforced. Yet 
apprehension is already apparent in some quarters. As we have seen, 
the doctrine that a treaty cannot violate the provisions of the Con- 
stitution was early established and has been consistently adhered to 
from that time until today. The Fujii decision has raised the possi- 
bility that this rule may no longer be controlling. The prospect of 
further legislation has aroused speculation as to whether the Con- 
stitution may not be amended by treaty, whether the whole contro- 
versial Civil Rights program may not be passed by incorporation in 
a treaty, and whether the use of the treaty power is not leading us 
down the road to a socialistic state.2® It is even urged that serious 
thought be given the question of amending the Constitution in order 
to exactly define the treaty-making power.”* 

Since this country is governed by a written Constitution, as inter- 
preted by the courts, an examination of the scope of authority under 
the treaty provisions is appropriate. In De Geofroy v. Riggs,” 
Field, J. attempts to define the extent of the power as follows: 


The treaty power, as expressed in the Constitution, is in terms 
unlimited except by those restraints which are found in that 
instrument against the actions of the government or of its 
departments, and those arising from the nature of the govern- 
ment itself and that of the States. It would not be contended 
that it extends so far as to authorize what the Constitution for- 
bids, or a change in the character of the government or in that 


20 Holman, Treaty wwe 3 A Blank Check for Writing a New Consti- 
tution (1950) 36 A. B. A. J. 7 

21 Ober, The Treaty Making — Amending ‘a Do They Protect Our 
Fundamental Rights? (1950) 36 A. B. A. J. 715 
22 133 U. S. 258, 10 Sup. Ct. 295, 33 L. ed. 642 (1890). 
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of one of the States, or a cession of any portion of the territory 
of the latter, without its consent. ... But with these exceptions, 
it is got perceived that there is any limit to the questions which 
can be adjusted touching any matter which is properly the subject 
of negotiation with a foreign country.”* 


What, then, are the constitutional restraints? What are proper 
subjects of negotiation with foreign countries? If no limitations are 
found within the bounds of the Constitution, could it conceivably 
become possible to enact legislation by way of treaty which would 
otherwise be impossible to enact, even to the extent of abrogating 
some provision of the Constitution itself? The history of judicial 
interpretation in this field negatives the existence of such implied 
discretionary power, but a proper treatment of the scope of the 
treaty power requires an exploration of the possibilities to which these 
judicial interpretations lead. First one must examine the extent of 
the power granted by the states in Article VI of the Constitution 
and what, if any, powers are reserved to them in this field by the 
Tenth Amendment.** It may then be determined whether there are 
any extrinsic limitations on the treaty power to be found in other 
provisions of the Constitution. And finally, one must look to see if 
there are other than judicial limitations placed upon this power which 
will aid in defining its scope. In short, it is necessary to discover 
whether the doubts raised by the Fujii case have any sound basis in 
reason or whether they can be expelled by an objective determination 
of the bounds of the treaty power. It is believed that a progressive 
development of this theme will show that the power is, in effect, in- 
capable of precise definition. It will also show that while the limits 
of the treaty power may be elastic, they nonetheless afford adequate 
protection against the unwarranted extension of constitutional power 
to the detriment of the states or of the people. 


Extent of the Grant of the Treaty Power 


The treaty-making power of itself is considered an attribute of 
sovereignty. At the time of the framing of the Constitution it was 
necessary that many of the rights of sovereignty which the states then 
possessed be ceded to the national government. The instrument was 
framed to endure in the constant changing of conditions and the re- 
sult is that, as expressed by Chief Justice Marshall, “the question re- 
specting the extent of the powers actually granted, is perpetually 


23 Jd. at p. 267. 


24“The powers not delegated to the United States by the Constitution, nor 
prohibited by it to the States, are reserved to the States respectively, or to the 
people.” 
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arising, and will probably continue to arise, so long as our system 
shall exist.” *° 

The Constitution enumerates the powers granted by the people of 
the then existing states to the central government. To distinguish 
between such granted powers and powers reserved to the states, the 
general rule of construction used is that when a Federal Government 
is established with only a portion of the sovereign power, every 
power is reserved to the members that is not either in express terms 
or by necessary implication taken away from them and vested ex- 
clusively in that Federal Government. It did not suit the purposes 
of the people to provide for minute specifications of its powers or 
to declare the means by which those powers should be carried into 
execution, as it was foreseen that this would be a difficult and im- 
practicable task. Therefore, there is nothing which excludes inci- 
dental or implied powers and requires that everything granted shall 
be expressly or minutely described. Even the Tenth Amendment 
omits the word “expressly” and declares only that the powers “not 
delegated to the United States, nor prohibited to the States, are re- 
served to the States or to the people,” thus leaving the question of 
whether the particular power which may become the subject of 
contest has been delegated to the one government or prohibited to 
the other to depend on a fair construction of the whole instrument.?* 
The principal purpose of the Tenth Amendment was not the distri- 
bution of power between the United States and the States, but a 
reservation to the people of all powers not granted,?” and while it is 
confessedly difficult to mark the precise boundaries of that power, or 
to indicate, by any general rule the exact limitations which the states 
must observe in its exercise, the existence of such a power in the 
states has been uniformly recognized.2* Upon the theory that the 
delegated powers were limited, and that certain areas of activity were 
reserved to the states and were therefore free from national infringe- 
ment, the United States Supreme Court over a period of years has 
sought to find and to define such a reserved area. 

One of the chief subjects of controversy in dealing with the extent 
of the treaty grant has been whether the reserved rights of the states 
constitute a limitation upon the treaty power. If all the rights of the 
states were included in the grant of the treaty-making power it follows 
that there are no rights left in the states and, as a consequence, no 
limitation on the scope of the power. As indicated, the President has 


25 prety Maryland, 4 Wheat., 316, 405, 4 L. ed. 579 (U. S. 1819). 

26 Td. at p. 4 

27 Kansas v. Colorado, 206 U. S. 46, 90, 27 Sup. Ct. 655, 51 L. ed. 956 (1907). 

— v. United States, 213 U. S. 138, 29 Sup. Ct. 470, 53 L. ed. 737 
(1909). 
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express power to make treaties, by and with the advice and consent of 
the Senate, under Article II, and Article VI declares and guarantees 
the efficacy of a treaty. The first major dispute as to the reserved 
power of the states was presented with Missouri v. Holland.*® The 
rule that a treaty supercedes a prior inconsistent state law had been 
firmly established with the early cases. The Missouri decision broad- 
ened the interpretation of this rule in advancing the doctrine that 
the power to make treaties cannot be limited to those subjects over 
which the Federal Government has the power of legislation. The case 
involved a treaty made with Great Britain providing for the pro- 
tection of migratory birds, and the constitutionality of an act of Con- 
gress passed pursuant thereto. A previous act of Congress on the 
same subject had been declared unconstitutional as a violation of 
the rights reserved to the states by the Tenth Amendment.*® But in 
the Missouri case a similar act was upheld when passed pursuant to 
the treaty. The consequent implications of this decision were, at 
the time, the subject of widespread debate as to whether it was not 
an unwarranted and dangerous extension of the treaty-making power. 
Admittedly the act could not have been passed under the commerce 
or taxing power and the question resolved itself into whether the 
President and the Senate, by way of the treaty power, could set them- 
selves above the Tenth Amendment and on their own initiative 
automatically enlarge the legislative powers of Congress. 

It was argued in the case that such meaning must be given each 
part of the Constitution as will not interfere with the meaning of the 
other parts in order that effect may be given to the whole, and if the 
treaty-making power is not within the constitutional limitations relat- 
ing to the powers reserved to the states, it is not limited by any 
restriction in the Constitution. But the court felt that since Congress 
has express power to enact necessary and proper legislation to put a 
treaty into execution, the validity of such legislation cannot depend 
upon whether its subject matter is included within the general legis- 
lative power of Congress, but rather depends upon whether the treaty 
is within the treaty-making power of the United States.*t This inter- 
pretation of the treaty power leads to the conclusion that a treaty 
must be regarded as a part of the law of the state and may override 
the power of the state even in respect to private relations which usu- 
ally fall within the control of the state. The decision has been used 


29 Supra note 8. 
30 United States v. Shauver, 214 Fed. 154 (E. D. Ark. 1914). 


31 Jn re Ross, 140 U. S. 453, 463, 11 Sup. Ct. 897, 35 L. ed. 581 (1891), com- 
menting on Missouri v. Holland. 
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as a basis for the suggestion that the treaty-making power might 
even be superior to those powers which are reserved to the states.*? 

Since the decision the tendency has been to question this line of 
reasoning saying that the treaty power is broader than the power to 
legislate. Use has been made of the doctrine set forth in the Head 
Money Cases ** to support the argument that if the government ex- 
ceeds its authority in entering into a treaty, such treaty could be 
abrogated by later inconsistent legislation. As an act of Congress and 
a treaty are equally the supreme law of the land, the last one in date 
must prevail, for it is the court’s duty to construe and give effect to 
the latest expression of the sovereign will. This principle has been 
consistently followed.** The purported limitation on the treaty 
power advanced in the Head Money Cases is, however, not so clear 
as might first appear. The precise question involved was a sup- 
posed conflict between an act of Congress imposing a customs duty 
and a treaty with Russia on that same subject in force when the act 
was passed. The court, in upholding a levy of fifty cents for each 
alien arriving in the United States by vessel, decided that Congress 
has the power to prescribe the terms and conditions upon which 
aliens may enter the United States as an incident to its power to 
regulate commerce. Consequently, the act which superceded the 
provision of the existing treaty was passed pursuant to a power given 
Congress under the Constitution. But wherein lies the power to 
pass a subsequent inconsistent statute in the Missouri case? Congress 
derived its power to enact the Migratory Bird Act from the treaty 
alone. The treaty had become the law of the land and the act was the 
necessary and proper means for carrying its provisions into execution. 
It follows that the power to enact any subsequent act on the subject 
could only be derived from the treaty. In the Head Money Cases 
the act was disposed of as an exercise of the commerce power, but 
in the Missouri case no constitutional power can be called upon to 
invalidate the act which relies on the underlying treaty for its original 
validity. This curious situation considerably weakens the arguments 
which rely on the limitation as pronounced in the Head Money Cases. 
In this connection it is interesting to note that the Supreme Court 


~~" v. Stanolind Oil & Gas Co., 158 F. (2d) 554, 556 (C. C. A. 5th, 


33 Supra note 9. 


34 Hijo v. United States, 194 U. S. 315, 24 Sup. Ct. 727, 48 L. ed. 994 
(1904); see also Thomas v. Gay, 169 U. S. 264, 18 Sup. Ct. 340, 42 L. ed. 
740 (1898); Horner v. United States, 143 U. S. 570, 12 Sup. Ct. 522, 36 
L. ed. 266 (1892); Botiller v. Dominguez, cited note 5 supra; Kelly v. Hedden, 
124 U. S. 196, 8 Sup. Ct. 459, 31 L. ed. 389 (1888); Whitney v. Robertson, 
cited note 5 supra. 
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has never expressly declared a treaty invalid, although a lower federal 
court has stated: 


While this court is of the opinion that the power to declare 
treaties void, if clearly violative of some provision of the Con- 
stitution or for reason mentioned in Geofroy v. Riggs exists, it 
should, in the language of Mr. Justice Chase, in Ware v. Hylton, 
“never be exercised but in a very clear case indeed.” ** 


Nevertheless, the Court has recently cast some doubt on its ability 
to declare a treaty invalid ** and it is possible that it may now refuse 
to do so on the ground that such a decision would involve a political 
question beyond its jurisdiction to decide.** 

The most recent authority and perhaps the most extreme inter- 
pretation of the treaty power is the case of United States v. Curtiss- 
Wright Export Corp.** In the course of his opinion, Mr. Justice 
Sutherland gives an exposition of the nature and origin of the state 
and national powers, coming to the conclusion that the treaty-making 
power is not one of the powers delegated or surrendered by the states 
since it was never theirs to relinquish. He states: 


. . . the powers of the federal government in respect of foreign 
or external affairs and those in respect of domestic or internal 
affairs .. . are different, both in respect of their origin and their 
nature. ... And since the states severally never possessed inter- 
national powers, such powers could not have been carved from 
the mass of state powers but obviously were transmitted to the 
United States from some other source. . . . It results that the 
investment of the federal government with the powers of external 
sovereignty did not depend upon the affirmative grants of the 
Constitution. The powers to declare and wage war, to conclude 
peace, to make treaties, to maintain diplomatic relations with 
other sovereignties, if they had never been mentioned in the Con- 
stitution, would have been vested in the federal government as 
necessary concomitants of nationality. . . .*° 


Thus, the power becomes extraconstitutional and this decision has 
been interpreted to mean that there are no substantive limitations at 


35 Supra note 11 at p. 268. 
36 United States v. Curtiss-Wright Export Corp., 299 U. S. 304, 57 Sup. Ct. 
216, 81 L. ed. 255 (1936). 

37 Eastern or Emigrant Cherokees and Western or Old Settlers Cherokees 
v. United States, 88 Ct. Cl. 452 (1939) in which the court stated that it is well 
established that treaties entered into between Nations are political and not 
judicial questions and courts cannot declare a treaty fraudulent or non-effective. 
See also United States v. Reid, 73 F. (2d) 153 (C. C. A. 9th, 1934) where 
the court said it was doubtful if courts have power to declare the plain terms 
of a treaty void, thus compelling the nation to violate its pledged word. 

38 Supra note 36. For criticism and comment see Levitan, The Foreign Re- 
latiens Power: An Analysis of Mr. Justice Sutherland’s Theory (1946) 55 
YALe L. J. 467. 

39 United States v. Curtiss-Wright Export Corp., supra note 36 at pp. 315-318. 














EDITORIAL NOTES 431 






all on the scope of the foreign relations power. Mr. Sutherland does, 
however, add that the government could not exercise the power in 
a manner specifically prohibited by the Constitution. The opinion 
has been vigorously criticized but however erroneous the rationale 
of the opinion may be considered and however novel a theory as to 
how the government came to possess this power, it is still the latest 
authority on the extent of the power of the Federal Government. 
Whether an inherent sovereign power, or one inherited directly by 
the national government, or whether, as most authorities agree, a 
power delegated to the national government by the states, it never- 
theless is no longer open to question that under the guise of the treaty 
power the national government may regulate those subjects over 
which it has no power of regulation under the Constitution. 

Admitting this wide scope of authority, let us consider in what 
way it differs from regulation under the guise of other express 
powers set forth in the Constitution. The power to tax is given to 
Congress by Article I, Section 8. Under this power to raise revenue 
Congress has regulated a multitude of subjects which it would other- 
wise not be able to control, including such subjects as the sale of 
opium and oleomargarine. The general welfare clause, for instance, 
is thought to be a qualification upon the government’s power to 
spend monies raised by taxation, but it is also used to justify a 
certain amount of governmental regulation. United States v. Butler *° 
held that the power of Congress to authorize expenditure of public 
money for public purposes was not limited by the direct grants of 
legislative power found in the Constitution, but rather the power to 
collect taxes is qualified only by the general welfare clause. This 
construction of the clause was followed in Helvering v. Davis, when 
the court sanctioned and upheld taxation and appropriation by Con- 
gress for a purpose other than the exercise of a so-called granted 
power; namely, to finance a scheme of federal old-age benefits.‘ 
Further as to the taxing power, it has been held that nothing in the 
Fifth and Tenth Amendments operates to take away any grant of 
power upon Congress to lay taxes. It is within the authority con- 
ferred upon Congress to select the objects upon which the excises 
should be laid and in exerting its power no want of due process of 
law can possibly result.** 

The power to regulate commerce is another express power given to 
Congress in Article I, Section 8. From the outset the power to 
















































40207 U. S. 1, 56 Sup. Ct. 312, 80 L. ed. 477 (1936). 
41 301 U. S. 619, 57 Sup. Ct. 904, 81 L. ed. 1307 (1937). 
42 McCray v. United States, 195 U. S. 27, 24 Sup. Ct. 769, 49 L. ed. 78 
(1904), But cf. Untermeyer v. Anderson, 276 U. S. 440, 48 Sup. Ct. 353, 
72 L. ed. 645 (1928). 
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occupy the whole field of interstate commerce was vested in Congress 
alone. It has been held so far an absolute and exclusive grant of 
power that no state may make any law or regulation which will 
affect the free intercourse and trade among the states. The power 
supposedly has no application to commerce which is purely internal, 
which is interpreted to mean that it has no application unless as a 
necessary and proper means of carrying into execution the express 
power granted. But although activities may be intrastate in char- 
acter when separately considered, if they have such a close and 
substantial relation to interstate commerce that their control is essen- 
tial or appropriate to protect that commerce from burdens and ob- 
struction, Congress cannot be denied the power to exercise that 
control.** And when Congress acts with reference to a matter con- 
fided to it by the Constitution, its statutes displace all conflicting 
local regulations touching that matter, although such regulations 
may have been established in pursuance of a power not surrendered 
by the states to the national government.** One of the anomalous 
results is that the Federal Government, which has no police power 
as such, can exercise police power as incident to the commerce 
power whereas the states, which possess police power as an attribute 
of sovereignty, may be deprived of its exercise by the commerce 
power. But however broad this power, it is still subject to all the 
limitations imposed by the Constitution including the Fifth Amend- 
ment.*° 

Article I, Section 8, also grants the power to establish post offices, 
which power has been a source of expanding the authority of the na- 
tional government. This power, like the commerce power, has not 
been confined to conditions at the time of adoption of the Constitu- 
tion but has kept pace with the progress of the country and has 
adapted itself to the new developments of the times and circumstances. 
The power embraces the regulation of the entire postal system of the 
country. It was accordingly held that an act prohibiting the carriage 
of letters concerning lotteries was constitutional; such prohibition not 
being intended as an interference with freedom of the press.*® 

To bolster the claim to some of the more far-reaching powers ex- 
ercised by Congress, use is frequently made of the final clause of 
Article I, Section 8, for whether it be for purposes of national de- 
fense, of establishing post offices, of regulating commerce, or for the 


43 Schechter Poultry Corp. v. United States, 295 U. S. 495, 547, 55 Sup. Ct. 
837, 79 L. ed. 1570 (1935). 


44 Lake Shore & M. S. R. Co. v. Ohio, 173 U. S. 285, 297, 19 Sup. Ct. 465, 
43 L. ed. 702 (1899). 


45 Monongahela Nav. Co. v. United States, 148 U. S. 312, 336, 13 Sup. Ct. 
622, 37 L. ed. 463 (1893). 


46 Ex parte Jackson, 96 U. S. 727, 732, 24 L. ed. 877 (1877). 
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purpose of laying taxes, Congress has the power to make all laws 
which shall be necessary and proper to carry its duties into execu- 
tion. By this means the powers of Congress are enlarged to provide 
for more complete control, if thought necessary, than would be 
possible under its express powers alone. In its application to the 
treaty power it has been held to include the power to enact such 
legislation as is appropriate to give effect to any stipulations which 
it is competent for the President, by and with the advice and consent 
of the Senate, to insert in a treaty with a foreign power.** 

It is important to bear in mind that a comparison between express 
constitutional powers is limited by the original purpose of each grant 
and by the fact that while other express powers designate particular 
subjects, the treaty power is not expressly limited to any particular 
class of subjects. It nevertheless appears that although the delega- 
tion of the treaty power to the national government was complete, 
the power exercised is on a parity with that exercised under other 
expressly granted powers. Where conditions have appeared to 
require it, the Supreme Court has been able to find sufficient national 
authority within the terms of a power or a combination of powers 
granted to the national government. In fact, it is now clear that 
the states are in the position of residuary legatees—they have only 
the powers which remain after the determination of the scope of 
national power.** If, however, the express grant of the treaty power 
were not convincing enough, there still remains Article I, Section 10, 
by which the treaty power is expressly denied to the states. From 
this clause along with Article II, Section 2, it appears conclusive that 
the states have surrendered the treaty-making power to the national 
government and have vested it in the President and the Senate. Thus, 
despite some disagreement as to how this power accrued to the na- 
tional government, the overwhelming opinion is that it possesses com- 
plete authority in the treaty-making field. Not only is the character 
of the treaty power such that it may be exercised only by one au- 
thority, it is exclusively national because granted to the United States 
and forbidden to the states. 


Other Limitations on the Treaty Power 


Independently of express provisions dealing with the treaty power, 
consideration should be given to other provisions of the Constitution 
which serve as possible limitations upon its exercise. It has already 
been established that no treaty may go so far as to contravene the 
Constitution. Any treaty which attempted to alter our form of gov- 


47 Neely v. Henkel, 180 U. S. 109, 121, 21 Sup. Ct. 302, 45 L. ed. 448 (1901). 
48 Dodd, Cases on Constitutional Law (1949) p. 437. 
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ernment would certainly do so. It is certain, for instance, that no 
treaty setting up a monarchy in the United States, or changing the 
amending process set forth in the Constitution, or revising the system 
of representation, would be valid. Their invalidity is so patent that 
it is hardly possible that such action would ever be contemplated. 

Even more apparent, a treaty would not be valid if it violated 
any of the specific prohibitions on the exercise of power by the na- 
tional government found in the Constitution. Imagine, for instance, 
a treaty between the United States and Canada in which it was 
provided that anyone seized committing an act of piracy along the 
Atlantic coast should be imprisoned forthwith. Under Article I, 
Section 8, Congress has power to define and punish piracies and 
felonies committed upon the high seas. Article I, Section 9, however, 
provides that no bill of attainder shall be passed. It could not be 
contended, therefore, that such a compact would be a valid exercise 
of the treaty power as it violates one of the specific constitutional 
prohibitions on congressional action. Article I, Section 9, is de- 
voted to further restraints upon the power of Congress and the na- 
tional government. Suppose, again, that the United States entered 
into a treaty which provided for the taxation of articles exported 
from a state. Such a treaty would be a direct violation of the fifth 
clause of that Article, the only positive constitutional prohibition 
against taxation by Congress. 

Numerous examples could be given to further illustrate the posi- 
tive restraints upon the power. As to individual rights one has 
only to look to the Amendments to find clear limitation thereon. 
The First Amendment guaranteeing freedom of speech, press and 
religion would invalidate any treaty by which the government at- 
tempted to prohibit the practice of Catholicism in the United States 
or to prohibit the publication of literature concerning other forms of 
government. The Fourth Amendment would not allow the govern- 
ment to enter into a treaty requiring the use of unreasonable search 
and seizure to carry out its provisions. And the due process clause 
of the Fifth Amendment constitutes perhaps the most important 
limitation upon the power of the national government. Within the 
bounds of judicial construction of the term “due process” it is mani- 
fest that individual rights would be as jealously guarded by the 
courts from unwarranted interference through the exercise of the 
treaty power as they have been from other express constitutional 
powers. And while laws passed by Congress to carry into effect the 
various treaties granting extraterritorial rights are not unconstitu- 
tional in that they do not secure to an accused a trial by jury,*® 


49 In re Ross, 140 U. S. 453, 464, 11 Sup. Ct. 897, 35 L. ed. 581 (1891). 
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it seems improbable that the courts would allow the government, by 
treaty, to go so far as to deprive a citizen and resident of the United 
States of this right guaranteed to him by the Sixth Amendment. 
These Amendments are a reaffirmation of the essential principles of 
the common law and it is beyond the power of either Congress or 
the courts to abrogate them. 

When dealing with the subject of the treaty power a distinction 
should be made between limitations on the power to enter into 
treaties and limitations on matters which may become the subject 
of treaties. As we have seen, the power to make treaties is given by 
the Constitution in general terms, without any description of the 
objects intended to be covered. Consequently the power is thought 
to include those things which have usually been made subjects of 
negotiation and treaty in the ordinary intercourse of nations if con- 
sistent with the nature and distribution of powers in our government. 
In other words, a treaty must deal with matters which are properly 
of international concern,®° a concept which turns on subjective no- 
tions of policy and does not admit of clear definition. Mention was 
earlier made of this difference between the treaty power and other 
express constitutional powers which were confined to particular 
subjects. Yet in Houston, East & West Texas Railway v. United 
States ** it was suggested that the national government may properly 
regulate any local matter where such matter becomes so related to 
international affairs that an international regulation of the field could 
not fully succeed unless the purely local aspects of the matter were 
included. Thus the rationale used is analagous to that used to 
justify regulation of local matters as an incident to the commerce 
power. Traditionally the courts have not departed from the idea that 
the framers of the Constitution intended to grant power to make 
treaties on subjects that theretofore had been regarded customarily as 
subjects for international agreements. The thought has been ad- 
vanced, however, that while the individual has formerly been held to 
have no status in international law, there is a growing tendency to- 
wards a system of international law in which the individual would 
be endowed with direct rights and responsibilities of an international 
character.*? If any such departure from the traditional view can be 
anticipated, it would seem to be the direct result of our growth and 
closer approach to the world of nations rather than an attempted 
extension of the treaty power. Changing conditions have been the 
basis for the broader interpretation of other constitutional powers 

50 Holden v. Joy 17 Wall. 211, 243, 21 L. ed. 523 uy S. 1872). 

51 234 U. S. 342, 34 Sup. Ct. 833, 58 L. ed. 1341 (1914). 


52 Moskowitz, Is the U. N’s Bill of Human Rights Dangerous? A Reply to 
President Holman (1949) 35 A. B. A. J. 283. 
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and the concept of subjects which are properly of international con- 
cern may likewise be enlarged without altering the basic ideas that a 
treaty must deal with international subjects. 

The final extrinsic limitation to be considered is political rather 
than judicial. As a rule it is taken for granted that in dealing with 
the exercise of governmental powers one’s last resort is in the courts. 
It should not be forgotten, however, that there may also be political 
limitations upon the arbitrary exercise of constitutional powers. More 
often than not there is a tendency to underestimate the power of the 
electorate. Nevertheless its effectiveness cannot be denied, especially 
if they are convinced that their fundamental rights are endangered. 
In United States v. Thompson ™ the court stated that if it be con- 
ceivable that a President, with the concurrence of two-thirds of the 
Senators, should make a treaty subversive to the rights and liberties 
of the people, a Congress would be elected to repeal it. The govern- 
ment consists of men familiar with the vagaries of politics who realize 
the importance of public opinion. As such, they would not be in- 
clined to accept any treaty provisions which go contrary to constitu- 
tional rights and guarantees. From a practical standpoint they would 
be reluctant to test the force of this political limitation. 


Conclusion 


The Federal Government acts for the entire people in exercising 
the treaty-making power. Conversely, a treaty contemplates reci- 
procity of rights and its terms must be respected by the people acting 
through their state and federal governments. In the past the United 
States has consistently regarded its treaties with other nations as 
inviolate. Likewise the courts will not lightly disregard their pro- 
visions because of fancied or theoretical dangers which might pos- 
sibly materialize. 

From the preceding discussion it is evident that the treaty power 
consists of both shadow and substance. Clearcut limitations do not 
exist, but does it follow that the power is unrestrained? So far as the 
provisions of the Constitution are concerned the point is arguable on 
either side and, in the ultimate analysis, seems to resolve itself into 
the question whether, where the construction of the Constitution is 
doubtful, the doubt should be resolved by liberal judicial interpreta- 
tion or by amendment. After consideration of all factors involved 
it may reasonably be said that the nature and extent of this power 
can best be fixed by the gradual process of historical and judicial 
inclusion and exclusion. It cannot categorically be said that the 
scope of the treaty power is necessarily limited to that which has 


53 Supra note 11 at p. 268. 
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been heretofore exercised. However much of the existing dissatis- 
faction in this field stems from the belief that precise limitations are 
a necessary requisite to the exercise of an express constitutional 
power. In some instances, however, it has been found that a case 
by case development of the extent of these powers is more practicable. 
Due process of law, for example, has no precise definition and the 
courts have given it meaning by proceeding on the basis of indi- 
vidual analysis of each set of facts put before them, thus developing 
a systematic but flexible set of rules to serve as a guide. This method 
is equally effective when applied to the problem of determining the 
scope of the treaty power. While not an absolutely rigid formula, 
the doctrine of stare decisis compels the courts to follow the primary 
tule that a treaty cannot go so far as to violate the provisions of the 
Constitution. Thus, also, the question of whether a treaty deals with 
a proper subject of international concern is held within reasonable 
bounds. These two rules appear to be the only widely recognized 
limitations upon the treaty power today. Realizing that the treaty 
grant is exclusive, these rules have been followed so as to adequately 
control the exercise of the power. The advent of the United Nations 
Charter presents the question of whether they will now prove in- 
adequate. 

The Fujii case appears to be the first in which a court is given 
the opportunity to construe the United Nations Charter as a treaty 
affecting state laws. As in any initial step, the task is admittedly 
difficult and productive of much criticism and controversy, especially 
in a field admitting of such differences of opinion. Before the decision 
the constitutionality of alien land laws had many times been ques- 
tioned and except for a few provisions, all such attacks had failed.** 
More particularly, the Alien Land Law of California has consistently 
been upheld both by the appellate courts of that State * and by the 
United States Supreme Court.°® The Fujii decision, therefore, rests 
squarely upon the fact that a treaty is the supreme law of the land. 

It is true that courts usually deal with specific treaties, carefully 
negotiated and limited to special matters and particular nations, 
whereas the United Nations Charter is a multilateral treaty covering 
a wider area of negotiation. Yet it offends against no provision of 

54 Terrace v. Thompson, 263 U. S. 197, 44 Sup. Ct. 15, 68 L. ed. 255 (1923). 

55 People v. Oyama, 29 Cal. (2d) 164, 173 P. (2d) 794 (1946), reversed on 
other grounds, 332 U. S. 633, 68 Sup. Ct. 269, 92 L. ed. 249 (1948); People v. 
Nakamura, 125 Cal. App. 268, 13 P. (2d) 805 (1932); People v. Osaki, 209 
Cal. 169, 286 Pac. 1025 (1930); Mott v. Cline, 200 Cal. 434, 253 Pac. 718 
(1927); Ex parte Okado, 188 Cal. 739, 207 Pac. 245 (1922). 

56 Cockrill v. California, 268 U. S. 258, 45 Sup. Ct. 490, 69 L. ed. 944 (1925) ; 
Frick v. Webb, 263 U. S. 326, 44 Sup. Ct. 115, 68 L. ed. 323 (1923) ; Webb v. 


O’Brien, 263 U. S. 313, 44 Sup. Ct. 112, 68 L. ed. 318 (1923); Porterfield v. 
Webb, 263 U. S. 225, 44 Sup. Ct. 21, 68 L. ed. 278 (1923). 
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the Constitution as to powers reserved to the states, and deprives no 
state or person of guarantees safeguarded by the Constitution. Fol- 
lowing the established case-by-case method the California court 
decided the case on the specific facts before it. The court felt that 
the provisions of the statute restricting ownership of real property 
by aliens ineligible for citizenship, viewed in the light of the expansion 
by Congress of the classes of persons eligible to citizenship, has left 
only Japanese aliens ineligible to own real property. Thus it is the 
fact that the restrictions are consequently actually referable to race 
or color which makes the statute unenforceable as contrary to the 
letter and spirit of the United Nations Charter. It should not be 
difficult to appreciate the logic of an opinion that merely follows the 
well established rule that a treaty supercedes prior inconsistent state 
law. That it points up possible extensions of our constitutional 
treaty-making provisions does not make it a new guidepost in con- 
stitutional history. And nothing more can be anticipated of the new 
legislation now under consideration. It is assumed that a treaty 
will be entered into only after careful deliberation and debate and 
legislators are well aware that they do not possess unlimited authority 
in this field. Reassuring also should be the realization of the basic 
conservatism of our judicial system. This review should serve to 
illustrate the improbability of any court’s carrying its interpretation 
of the treaty power to the extent of ignoring early established and 
often repeated rules of construction. The framers of the Constitution 
realized the need for explicit provisions. The courts realized the 
need for a flexible rule allowing for some measure of discretion. A 
balance is struck between constitutional provision and judicial inter- 
pretation providing a sound basis for the judicious exercise of the 
treaty power. 


CATHERINE B. KELLy. 





— lull Sw! hlU©T]lUMO Ol SOO OleCCUY 


= 


es ee) 


y 
c 
a) 
n 
d 
n 


wo 


RECENT CASES 


ADMIRALTY—COLLISION IN A FoG—ExXceEssIveE SPEED—FAILURE 
TO Use Rapar not NEGLIGENCE UNDER THE CIRCUMSTANCES.—The 
SS Esso Arusa and the SS Isaac T. MANN collided in a dense fog 
in Narragansett Bay. The MANN had discontinued using her radar 
just before entering the fog because false targets were being picked 
up and a lot of interference was encountered which made targets 
difficult to distinguish. While the fog was still one-half mile away, 
the MANN reduced to slow speed, stationed a lookout in the bow, 
and commenced sounding fog signals at half minute intervals. The 
AruBa, shortly before the collision, was proceeding at half speed 
ahead (4 to 5 knots). Upon hearing the second fog signal apparently 
forward of her beam, the AruBa stopped her engines. The MAnNn 
had already stopped. The collision occurred immediately thereafter. 
At the time of impact the MANN was making one-half knot and the 
Arusa 4 to 5 knots. Held, the proximate cause of the collision was 
immoderate speed of the AruBA in fog. The failure of the MANN to 
use her radar under the circumstances was not negligent. Pocahontas 
Steamship Co. v. Steamship Esso Aruba, 794 F. Supp. 486, 1950 
A. M. C. 1771 (Mass. 1950). 

Before discussing the more novel aspect of the case involving the 
use, or non-use, of radar, the grounds upon which the court’s decision 
was based will be covered briefly. 

The court found the Arusa guilty of two cardinal violations of the 
rules of the road. First she was proceeding at greater than a moderate 
speed in a fog, in violation of the first paragraph of Article 16 Inland 
Rules, 30 Strat. 99, (1897), 33 U. S. C., § 192 (1946). What 
constitutes moderate speed in a fog is not a fixed speed but varies 
under the circumstances of the particular situation. The Bayonne, 
213 Fed. 216 (C. C. A. 2d, 1914). Two rules have been generally 
adopted for determining moderate speed in a fog. One, that the 
vessel must go no faster than will permit him to stop within the 
distance he can see ahead. The Haven, 277 Fed. 957 (C. C. A. 2d, 
1921); The City of Norfolk, 248 Fed. 780 (E. D. Va. 1917), aff’d., 
266 Fed. 641 (C. C. A. 4th, 1920), cert. den., 253 U. S. 491, 40 Sup. 
Ct. 584, 64 L. ed. 1028 (1920). The other rule is that the vessel 
must go no faster than will permit him to stop or turn in time to 
avoid collision after the other vessel has been seen, assuming that 
the other vessel also observes the rule. The Cascades, 178 Fed. 726 
(Ore. 1910), aff’d., 190 Fed. 729 (C. C. A. 9th, 1911). This latter 
rule in effect requires a vessel to proceed at such speed that it can 
stop within one-half the distance of visibility. The Chicago—The 
Silverpalm, 94 F. (2d) 754 (C. C. A. 9th, 1937). In the instant 
case it appears the latter rule was adopted, the court saying: “The 
MANN, on the other hand, had reduced her speed to a point which 
would have allowed her to stop within her share of the seeing distance 
after sighting the Arusa if the AruBa had been navigating prudently.” 
(Emphasis supplied. ) — 
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The case would not seem necessarily to rest on this point, how- 
ever, as under the circumstances, the court could have found that 
the AruBA could not stop within the distance of visibility. The fact 
that the AruBA was making only 4 to 5 knots, in and of itself, is not 
controlling under the above rules. While navigating in a dense fog 
in Chesapeake Bay, 3 to 4 miles per hour was not a moderate speed. 
The City of Richmond, 265 Fed. 722 (Md. 1920). Four and a half 
miles per hour in Mobile River in a dense fog was a moderate speed. 
The James A. Carney, 192 Fed. 216 (S. D. Ala. 1911), aff'd., sub 
nom. Nelson v. Bay S. S. Co., 203 Fed. 975 (C. C. A. 5th, 1913). 

The second violation of the ARuBA was the failure to stop her 
engines upon hearing a fog signal apparently forward of her beam 
as required by the second paragraph of Article 16 Inland Rules, 
supra. The requirement of this article is mandatory and violation 
thereof creates a strong presumption of fault and casts upon the 
offender the burden of showing by very clear evidence that his error 
did not contribute to the collision. The Georgic, 180 Fed. 863 (S. D. 
N. Y. 1910); Sea Products Co. v. Puget Sound Navigation Co., 
191 Wash. 276, 71 P. (2d) 43 (1937). The Arusa failed to rebut 
this presumption and was held at fault. Cf. The Providence, 282 Fed. 
658 (R. I. 1922). 

Defendant in the instant case contended that the MANN was at 
fault because he discontinued using his radar before the collision. 
The court held that, under the facts and circumstances here presented, 
this was not negligent, and that it is not a fixed and invariable 
rule that the navigator must use his radar in all events. 

Only a few cases have dealt with a vessel equipped with radar 
involved in a collision. The Hindoo, 74 F. Supp. 145 (S. D. N. Y. 
1947), aff'd., sub nom. (on this point) United States v. Australia 
Star, 172 F. (2d) 472 (C. A. 2d. 1949); Anglo-Saxon Petroleum 
Co., Limited, of London, England v. United States, 88 F. Supp. 
158 (Mass. 1950); The Medford, 65 F. Supp. 622 (E. D. N. Y. 
1946); Puget Sound Navigation Co. v. The Ship Dagmar Salen, 
1950 Ex. C. R. 283, 1950 A. M. C. 729 (Canada). In addition 
there have been a few cases where a vessel being escorted was in- 
volved in a collision, the escort having radar. United States v. 
Australia Star, supra; United States v. The Adrastus, 88 F. Supp. 
436 (S. D. N. Y. 1949); The Sobieski, 1 All E. R. 78, 81 LI. L. 
Rep. 51 (1948). In these latter cases the liability of the escort was 
predicated on whether or not it owed a duty to take positive steps to 
prevent collision. Failure of escort to warn a vessel in convoy of 
the presence of another ship was negligent in United States v. 
Australia Star, supra, and The Sobieski, supra. But cf. United 
States v. The Adrastus, supra, where it was held neither of the 
colliding vessels could be held responsible for the escort’s failure 
to give warning, as his duties were purely military. 

Of these cases dealing with a vessel equipped with radar involved 
in a collision, only two of the collisions occurred in a fog. The Med- 
ford, and Puget Sound Navigation Co. v. The Ship Dagmar Salen, 
both supra. In both, the radar equipped vessel or vessels was pro- 
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ceeding at greater than moderate speed as determined by the rules 
previously discussed. 

Whether moderate speed in a fog should be modified for radar 
equipped vessels, as well as the rule requiring a vessel to stop her 
eugines upon hearing a fog signal apparently forward of the beam, 
is a debatable question the answer to which many shipmasters would 
like to know. The purpose of the rule is said to be a statutory recogni- 
tion and application in a special case of the universal rule which 
requires prudence and caution under circumstances of danger. The 
Rhode Island, 17 Fed. 554, 558 (S. D. N. Y. 1883). The same rule, 
as a general maritime obligation of prudence and caution in naviga- 
tion, was applied to steamers before any express statute on the sub- 
ject was passed. Acker v. The Rainbow, Fed. Cas. No. 26 (S. D. 
N. Y. 1851). This would seem to be another way of saying reasonable 
care under the circumstances. Since there is always the great danger 
of loss of life in every collision at sea, reasonable care has meant 
a high degree of caution for a vessel proceeding in fog. From this 
standard the courts have worked out the above definition of moderate 
speed in fog, leaving the only variable to be the density of the fog, 
and they have defined moderate speed in terms of a vessel’s ability 
to stop in relation to the distance of visibility. It could be argued 
that the “distance of visibility” of the navigator of a radar equipped 
vessel no longer varies only with the density of the fog, as radar 
reception will be little, if any, affected by dense fog. Thus, if the 
navigator can “see” by means of his radar, why should he be required 
to proceed at a speed measured by his occular distance of visibility ? 

Another factor to be considered in devising a different “formula” 
to determine moderate speed in fog for radar equipped vessels is the 
apparent tendency of the courts to increase the responsibilities of 
vessels so equipped. The Medford, and United States v. Australia 
Star, both supra. It would seem but fair that concessions should 
be made in return for these added responsibilities. Although no 
American or British court has as yet announced a different rule of 
moderate speed for radar equipped vessels, it is noteworthy that in 
The Medford, supra, the court based its decision on the failure of 
the Barry, a U. S. troop transport, to use radar when entering a 
fog bank at 18 knots, rather than on excessive speed in a fog. Nor 
would it seem that the court in Puget Sound Navigation Co. v. The 
Ship Dagmar Salen, supra, was applying the above rules of moderate 
speed when it said at p. 285: “I find, after making all due allowances 
in her [CHINOOK] favor for radar equipment and unusual power in 
stopping and reversing, that this speed was clearly excessive.” 
(Empsasis added.) 

Strong arguments can be made for leaving the definition of moderate 
speed in fog unchanged. One of the most cogent is that the rules 
are designed primarily to promote safety of life and property at sea, 
and the existing definition adequately carries out this purpose. In 
event of a collision the higher the speed of the colliding vessels, the 
greater likelihood there is of loss of life and greater damage to the 
vessels. This factor often will be present in future admiralty cases 
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of this type, and warrants careful consideration by the courts. 
“American and British courts alike have stated, again and again, 
that in dense fog the most extreme degree of caution is exacted; 
that with traffic about it is very easy to go too fast, very difficult 
to go too slow. . . .” Id. at 289. 

In the instant case radar expert’s testimony was received which 
probably did much to clarify for the court the operating limitations 
of radar concerning which the broad language of The Medford, 
supra, indicates the courts have not been fully cognizant. Numerous 
experiments have been carried out to test this equipment, and while 
the reports have been highly favorable, it has been recognized that 
it is often difficult to distinguish between reflections from ice floes 
and from ships. Small vessels particularly are difficult to distinguish, 
and are often difficult to detect. See report by Swedish Chamber of 
Commerce published in Radio Aids to Marine Navigation, Inter- 
national News Letter No. 10, dated June, 1949, reprinted in Proceed- 
ings of the Merchant Marine Council, United States Coast Guard, 
May, 1950. 

The courts have indicated that a vessel will not be penalized for 
being equipped with radar. See The Hindoo, supra. Failure to use 
radar properly has been held to be a contributing cause of collision. 
United States v. Australia Star, supra. That case further held that 
prudent navigation involves taking advantage of all the safety devices 
at hand. Failure to reduce speed sufficiently when radar gives in- 
dication of another vessel’s approach on a bearing that changed but 
little, if at all, is blameworthy. “ radar is an aid to navigation 
only. It does not over-ride the general principles applicable to naviga- 
tion in fog, the first of which is moderate speed, and the second, great 
care.” Puget Sound Navigation Co. v. The Ship Dagmar Salen, 
supra, at 289. Failure to carry navigational radar will not render 
a ship unseaworthy. Anglo-Saxon Petroleum Co., Limited of London, 
England v. United States, supra. Cf. The T. J. Hooper, 60 F. (2d) 
737 (C. C. A. 2d, 1932). . 

Recognizing the limitations of radar in the instant case the court 
has set a clearer standard for navigators and courts to follow in the 
future. “There might well be times when the continued use of radar 
by a navigator who was uncertain of the results he was observing 
and unwilling to place reliance thereon might well be foolhardy and 
hazardous.” While vessels equipped with radar will probably be 
expected to take the initiative to avoid danger when their radar 
scope gives indication thereof, there is now a sound precedent 
recognizing that a certain discretion should be allowed competent 
and experienced shiphandlers to use or not use radar as the circum- 
stances of the moment require. K. N. A. 


ANTITRUST — SHERMAN Act — ATTEMPT TO MONOPOLIZE — RE- 
FUSAL OF SOLE LocaL NEWSPAPER TO DEAL witH Users oF Rapio 
StaTion.—The Lorain Journal, only daily newspaper in a town 
of 52,000 population, reached over 90% of its families. It had no 
appreciable competition until radio station WEOL began broad- 
casting from the town in 1948. Although federally licensed to serve 
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locally within Ohio, WEOL was heard in adjoining Michigan, with 
most air time given to broadcasting material received through inter- 
state channels, such as “canned” music, and news teletyped from 
outside Ohio. Advertising of town merchants provided WEOL’s 
chief income. A civil action by the Federal Government charged the 
Journal with violating the Sherman Act, 26 Star. 209 (1890), 15 
U.S. C., §§ 1, 2 (1946), by engaging in practices designed to destroy 
the radio station, and injunctive relief was asked. Primarily by 
refusing to accept advertisements from local merchants using the 
facilities of the radio station, the Journal, it was charged, sought 
to cut off WEOL’s revenue thereby eliminating it as a competitor. 
The newspaper also refused to publish WEOL’s program log or 
want-ads soliciting employees. In granting the injunction, held, the 
newspaper’s refusal to publish advertisements of local merchants 
advertising over the local radio station, in order thereby to destroy 
the radio station engaged in interstate commerce, constituted an at- 
‘tempt to monopolize in violation of Section 2 of the Sherman Act. 
— States v. Lorain Journal Co., 92 F. Supp. 794 (N. D. Ohio 
1950). 

In this action interstate commerce to support federal jurisdiction 
was found to exist and a “freedom of the press” defense was held 
to be lacking in merit. These issues are not within the scope of this 
note which deals with the right of a trader in private business to 
select his own customers consistent with antitrust laws. 

Existence of such a right is generally conceded but difficulty has 
arisen, whether or not governmental regulation of competition is 
involved, as to its scope. The American Law Institute, recognizing 
it as a broad privilege insulating the actor against tort liability, 
points up the universal limitation: there must be no taint of monopoly. 
Torts RESTATEMENT §§ 762, 764. As applied to a newspaper's 
refusal to publish advertisements, the bare right has been strongly 
upheld by most courts faced with the question. In re Wohl, Inc., 
50 F. (2d) 254 (E. D. Mich. 1931); Vernon T. Shuck v. Carroll 
Daily Herald, 215 Iowa 1276, 247 N. W. 813, Note (1933) 87 
A. L. R. 979 (sole daily paper in the area) ; Friedenberg v. Times 
Pub. Co., 170 La. 3, 127 So. 345 (1930). See: Chronicle & Gazette 
Pub. Co. v. Attorney General, 94 N. H. 148, 153, 48 A. (2d) 478 
(1946). Contra: Uhlman v. Sherman, 22 Ohio N. P. N. S. 225, 31 
Ohio Dec. N. P. 54 (1919). 

Federal law regulating competition has been applied in refusal- 
to-deal cases with greatest emphasis on “how many” are refusing, 
rather than “why” they are, or whether the refusal itself is defensible. 
For if the refusal to deal is group action—a concerted refusal as 
distinct from independent individual action—it will usually be con- 
demned. Binderup v. Pathe Exchange, Inc., 263 U. S. 291, 44 Sup. 
Ct. 96, 68 L. ed. 308 (1923); Charles A. Ramsay Company v. 
Associated Bill Posters of the United States and Canada, 260 U. S. 
501, 43 Sup. Ct. 167, 67 L. ed. 368 (1923); Eastern States Retail 
Lumber Dealers’ Association v. United States, 234 U. S. 600, 34 
Sup. Ct. 951, 58 L. ed. 1490 (1914); Montague & Company v. 
Lowry, 193 U. S. 38, 24 Sup. Ct. 307, 48 L. ed. 608 (1904). 
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An outstanding illustration of this in the field of news dissemination 
is the decision in Associated Press v. United States, 326 U. S. 1, 65 
Sup. Ct. 1416, 89 L. ed. 2013 (1945). Concerted refusals meshed 
in a general plan to control “first run” motion picture distribution 
are unlawful, the concert being found through application of the 
implied conspiracy doctrine, United States v. Paramount Pictures, 
Inc., 334 U. S. 131, 68 Sup. Ct. 915, 92 L. ed. 1260 (1948) ; Schine 
Chain Theatres, Inc. v. United States, 334 U. S. 110, 68 Sup. Ct. 
947, 92 L. ed. 1245 (1948) ; United States v. Griffith, 334 U.S. 100, 
68 Sup. Ct. 941, 92 L. ed. 1236 (1948), which doctrine apparently 
may be extended to include mere conscious parallelism of conduct 
of various individuals. Milgram v. Loew’s Inc., F. Supp. 

(E. D. Pa. 1950). Group boycotts fall even where laudable in pur- 
pose, i. é., intra-industry policing to eliminate an alleged evil, Fash- 
ion Originators’ Guild of America, Inc. v. Federal Trade Com- 
mission, 312 U. S. 457, 61 Sup. Ct. 703, 85 L. ed. 949 (1941). No 
justification seems sufficient to overcome what appears to be a “gang- 
ing up” on one by many. Indeed, that group refusals are illegal per 
se would be a reasonable conclusion from this persistent denial to 
sustain them. This is especially true in view of the Fashion Guild 
case, supra. That they ought to be illegal per se has been effectively 
argued. Kirkpatrick, Commercial Boycotts as Per se Violations of 
the Sherman Act (1942) 10 Geo. Wasu. L. Rev. 302. No case has 
flatly so held but a 1948 Supreme Court opinion contained a dictum 
to that effect. United States v. Columbia Steel Co., 334 U. S. 495, 
522, 68 Sup. Ct. 1107, 92 L ed. 1533 (1948). For a view suggesting 
that justifying group refusal has not necessarily been foreclosed by 
past decisions, see Note (1949) 58 Yate L. J. 1121, 1138. Cf. 
District of Columbia Citizen Pub. Co. v. Merchants & Manufacturers 
Ass’n., Inc., 83 F. Supp. 994 (D. C. 1949) (group’s blacklisting of 
newspaper as advertising medium sustained in private suit). 

In marked contrast is the reluctance to condemn refusal to deal 
by a single trader. The frequently cited Cream of Wheat case, hint- 
ing the existence of a civil right, upheld such a refusal in broad 
language. Great Atlantic & Pacific Tea Co. v. Cream of Wheat Co., 
227 Fed. 46 (C. C. A. 2d, 1915). Failure to show that the refusal 
of one trader was incident to an illegal conspiracy or combination 
has in itself tended to result in sustaining it. Federal Trade Commis- 
sion v. Raymond Bros.—Clark Company, 263 U. S. 565, 44 Sup. Ct. 
162, 68 L. ed. 448 (1924); Straus v. Victor Talking Mach. Co., 297 
Fed. 791 (C. C. A. 2d, 1924). Hence, while one publisher may sell 
or not sell his magazines as he may choose, two or more may not 
combine in restricting sales. Butterick Pub. Co. v. Federal Trade 
Commission, 85 F. (2d) 522 (C. C. A. 2d, 1936). Similarly, one 
newspaper has been permitted to refuse to sell to carriers handling 
a rival’s papers. Journal of Commerce Pub. Co. v. Tribune Co., 
286 Fed. 111 (C. C. A. 7th, 1922). Individual refusal to deal as a 
means of coping with price cutters has been sanctioned, though its 
effect be resale price maintenance which if accomplished by direct 
agreement would be banned. United States v. Colgate & Company, 
250 U. S. 300, 39 Sup. Ct. 465, 63 L. ed. 992 (1919). Cf. Federal 
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Trade Commission v. Beech-Nut Packing Company, 257 U. S. 441, 
42 Sup. Ct. 150, 66 L. ed. 307 (1922). A trader by exercising his 
right of refusing to sell can effectively escape the illegal price dis- 
crimination ban of Section 2 (a) of the Clayton Act. 38 Stat. 730 
(1914), as amended, 49 Star. 1526 (1936), 15 U. S. C., § 13 (a) 
(1946). See: Shaw’s, Inc. v. Wilson-Jones Co., 105 F. (2d) 331 
(C. C. A. 3d, 1939) ; Sorrentino v. Glen-Gery Shale Brick Corpora- 
tion, 46 F. Supp. 709 (E. D. Pa. 1942). One case, United States v. 
Colgate & Company, supra, was cited by the district court in reject- 
ing the Lorain Journal’s claim of freedom to select customers. A 
broad dictum in that Supreme Court opinion reaffirmed the right 
“of a trader” to refuse to deal, absent any monopoly purpose. 
Curiously enough, monopolization or attempted monopolization under 
Section 2 of the Sherman Act was not an issue in the Colgate case. 

The instant case is one of few bringing individual refusal to deal 
head on with attempted monopolization under Section 2 of the 
Sherman Act. In two other decisions, that segment of Section 2 
was applied to render unlawful an individual refusal to deal. East- 
man Kodak Company of New York v. Southern Photo Materials 
Company, 273 U. S. 359, 47 Sup. Ct. 400, 71 L. ed. 684 (1927); 
United States v. Klearflax Linen Looms, Inc., 63 F. Supp. 32 (Minn. 
1945). In the Eastman Kodak case, supra, control of all local supply 
houses, except plaintiff’s, was acquired by those having a monopoly 
in manufacturing the goods involved, who then refused to continue 
selling to plaintiff as a dealer. The Supreme Court, in affirming a 
treble damages award for plaintiff, found the refusal an unlawful at- 
tempt to monopolize. (Compare Great Atlantic & Pacific Tea Co. v. 
Cream of Wheat Co., supra, allowing one producer to cut off prior 
dealings, no monopoly intent shown). In the more recent of these 
two cases, United States v. Klearflax Linen Looms, Inc., supra, the 
sole maker of a nationally sold item was underbid on a government 
contract by one of his own distributors. Refusal to adequately supply 
that distributor and reducing him to jobber status followed. In- 
junctive relief was granted in a suit brought by the government, 
Section 2 of the Sherman Act being applied to cite the refusal as an 
attempt to monopolize commerce in the item incident to government 
sales. 

Like the producer in the Klearflaxr case, the Journal held a lawful 
monopoly, but each used refusal to deal to perpetuate sole control. 
The Journal’s use was indirect, being against third parties to deter 
patronage of a competitor, while in the Klearflax case it was direct 
action against a bargainor (but who, under the novel facts there, 
was also a competitor). In both situations, one resembling primary 
boycott and the other secondary boycott, Section 2 was invoked 
to prevent misuse of the right to choose customers. It should be 
noted that the Federal Communications Commission has been up- 
held in denying a radio license because the applicant, a newspaper, 
was engaged in precisely the same coercive practices as the Lorain 
Journal. Mansfield Journal Co. (FM) v. Federal Communications 
Commission, 86 App. D. C. 102, 180 F. (2d) 28 (1950). That same 
opinion denied a license to the Lorain Journal. 

6 
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The instant case is to be categorized with the Klearflax Linen 
Looms and Eastman Kodak cases, supra, as according the “attempt 
to monopolize” portion of Section 2 of the Sherman Act long over- 
due attention as the means to combat abuse of the right to refuse to 
deal. Its holding reflects the rejuvenation of Section 2 which has 
taken place through recent opinions unfolding the doctrine that the 
power to control a market in itself may be the offense, irrespective 
of actual exercise or lawfulness of acquisition. United States v. 
Paramount Pictures, Inc., supra; Schine Chain Theatres, Inc. v. 
United States, supra; United States v. Griffith, supra; American 
Tobacco Co. v. United States, 328 U. S. 781, 66 Sup. Ct. 1125, 90 
L. ed. 1575 (1946) ; United States v. Aluminum Co. of America, 148 
F. (2d) 416 (C. C. A. 2d, 1945). By applying the new doctrine to 
a factual situation with an impact extremely local in nature, the 
decision gives witness to the broad expansion of Section 2 which can 
and doubtless will be achieved in the future. x. %. &. 


CoNsTITUTIONAL LAW—INDIRECT INTERFERENCE WITH First 
AMENDMENT FREEDOMS—EFFECT OF SCIENTER.—The National La- 
bor Relations Board had refused to place the name of appellant union, 
American Communications Association, C. I. O., on the ballots to be 
used in a forthcoming representation election in the bargaining unit 
in which it had heretofore been the representative on the ground that 
the union had failed to comply with Section 9(h) of the Labor Man- 
agement Relations Act, 61 Stat. 136 (1947), 29 U. S. C. Supp. I, 
§ 141, et. seg. (1948). Section 9(h) provides: “No investigation 
shall be made by the Board of any question affecting commerce con- 
cerning the representation of employees . . . unless there is on file with 
the Board an affidavit . . . by each officer of such labor organization 
... that he is not a member of the Communist Party or affiliated with 
such party, and that he does not believe in, and is not a member of 
or supports any organization that believes in or teaches, the over- 
throw of the United States Government by force or by any illegal 
or unconstitutional methods.” Appellant’s request for a hearing was 
denied by the board. Appellant brought suit to restrain the board 
from holding the election as contemplated until granted a hearing by 
the board, alleging that Section 9(h) of the Act was unconstitutional. 
From the decision of a three-judge court dismissing the complaint, 
one judge dissenting, a direct appeal was taken to the Supreme Court. 
Held, judgment affirmed, the Court approving the affidavit require- 
ment as to membership in or affiliation with the Communist Party, 
Justice Black dissenting, and the Court being evenly divided as to the 
constitutionality of the latter portion of the affidavit, Justices Frank- 
furter, Jackson and Black dissenting. American Communications 
— v. Douds, 339 U. S. 382, 70 Sup. Ct. 674, 94 L. ed. 925 
(1950). 

The issues presented by the case were whether Section 9(h) of the 
Labor Management Relations Act of 1947 constituted an indirect 
abridgement of First Amendment rights sufficient to render it uncon- 
stitutional, and, if not, whether the meaning of the language of its 
latter portion was unconstitutionally vague. 
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With respect to the suppression of the First Amendment right of 
free speech, the “clear and present danger” doctrine announced by 
Justice Holmes in Schenck v. United States, 249 U. S. 47, 52, 39 Sup. 
Ct. 247, 63 L. ed. 470 (1919), provided that there must be a showing 
of clear and present danger that substantive evils which Congress 
has the right to prevent will be brought about in order to make valid 
an abridgment of free speech. 

Despite the fact that, in the months and years immediately follow- 
ing the Schenck case, the Court did not adhere to this doctrine in 
resolving cases concerned with abridgment of First Amendment 
freedoms, the doctrine was restored by the Court in the decade of the 
1930’s under the leadership of Chief Justice Hughes. However, the 
debate has continued as to whether the words “present danger” do 
not suggest too strict a limitation on the protective powers of Con- 
gress in situations where the “danger” is imminent or sure to cul- 
minate in very grave harm unless forestalled. 

It had been determined that freedom of speech and of the press, 
guaranteed in the First Amendment, are given protection by the Four- 
teenth Amendment. Gitlow v. New York, 268 U. S. 652, 666, 45 
Sup. Ct. 625, 69 L. ed. 1138 (1925). The Court thereafter declared 
that no direct prior restraint upon or punishment for making full use 
of the right of free speech, press, or assembly for political, social, or 
economic purposes will be upheld in the absence of the required clear 
and present danger. Herndon v. Lowry, 301 U. S. 242, 57 Sup. Ct. 
732, 81 L. ed. 1066 (1937) ; De Jonge v. Oregon, 299 U. S. 353, 57 
Sup. Ct. 255, 81 L. ed. 278 (1937); Near v. Minnesota, 283 U. S. 
697, 51 Sup. Ct. 625, 75 L. ed. 1357 (1931) ; Stromberg v. California, 
283 U. S. 359, 51 Sup. Ct. 532, 75 L. ed. 1117, Note (1931) 73 
A. L. R. 1494. 

However, Section 9(h) merely presents an indirect inducement to 
certain union officials to forego membership in, support of, or affilia- 
tion with the Communist Party or any other group which advocates 
the overthrow of the United States Government under the Constitu- 
tion, and a similar temptation to the rank and file membership of 
such unions to displace union officers who do not comply with the 
terms of the Act in order to retain for their unions the benefits inci- 
dent to access to the National Labor Relations Board. Thus the 
provisions of Section 9(h) do not fall within the rationale of the 
“clear and present danger” doctrine. 

Furthermore, federal legislation extending benefits or awarding tax 
exemptions to citizens of those states that exercise their legislative 
power in a certain manner is not invalid as a coercion of the states 
in the exercise of powers reserved to them by the Tenth Amend- 
ment. “... [T]o hold that motive or temptation is equivalent to 
coercion is to plunge the law in endless difficulties.” Steward Machine 
Co. v. Davis, 301 U. S. 548, 589, 57 Sup. Ct. 883, 81 L. ed. 1279 
(1937) ; Florida v. Mellon, 273 U. S. 12, 47 Sup. Ct. 265, 71 L. ed. 
511 (1927). 

Moreover, the dominant purpose of the Act was not to restrict or 
prohibit the exercise of First Amendment freedoms, but rather to 
discourage certain harmful conduct, 7. e., political strikes. The Court 
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held that Section 9(h) was not a “. . . statute which is either 
frankly aimed at the suppression of dangerous ideas nor one which, 
although ostensibly aimed at the regulation of conduct, may actually 
be made the instrument of the arbitrary suppression of views. 

Therefore, cases in the legal category of West Virginia v. Barnette, 
319 U. S. 624, 63 Sup. Ct. 1178, 87 L. ed. 1628, Note (1943) 147 
A. L. R. 698; Murdock v. Pennsylvania, 319 U. S. 105, 63 Sup. Ct. 
870, 87 L. ed. 1292 (1943); Jones v. Opelika, 319 U. S. 103, 63 
Sup. Ct. 890, 87 L. ed. 1290 (1943); and Schneider v. Irvington, 
308 U. S. 147, 60 Sup. Ct. 146, 84 L. ed. 155 (1939), where ostens- 
ible regulations of conduct were found to be severe restrictions upon 
the exercise of such First Amendment rights as freedom of speech 
and the freedom to peacefully follow the teachings and beliefs of 
one’s religious order, are rendered inapplicable to the instant case. 

Regulation of conduct even when it touches upon First Amendment 
freedoms has consistently been approved by the Court. The right of 
municipalities to provide reasonable regulations for the use of their 
public streets has been upheld, Kovacs v. Cooper, 336 U. S. 77, 69 
Sup. Ct. 448, 93 L. ed. 513, Note (1949) 10 A. L. R. (2d) 627; 
Valentine v. Chrestensen, 316 U. S. 52, 62 Sup. Ct. 920, 86 L. ed. 
1262 (1942); Cox v. New Hampshire, 312 U. S. 569, 61 Sup. Ct. 
762, 85 L. ed. 1049, Note (1941) 133 A. L. R. 1402. 

Similarly, the power of the state to punish unlawful conduct grow- 
ing out of labor disputes has been recognized by the Court even 
though such activity be intermingled with the use of First Amend- 
ment rights. Cole v. Arkansas, 338 U. S. 345, 70 Sup. Ct. 172, 94 
L. ed. 155 (1949); Giboney v. Empire Storage and Ice Co., 336 
U. S. 490, 69 Sup. Ct. 684, 93 L. ed. 834 (1949); Milk Wagon 
Drivers Union v. Meadowmoor Dairies, 312 U. S. 287, 61 Sup. Ct. 
552, 85 L. ed. 863 (1941). In addition, just as commercial adver- 
tisers cannot escape regulation by interweaving moral platitudes 
through their advertisements, Valentine v. Chrestensen, supra, so the 
Court concludes that because the Communist Party engages in cer- 
tain legitimate political activities, it is not thereby rendered immune 
from the regulation of any other activities in which it chooses to 
engage. 

This distinction between conduct and belief, however, failed to 
impress Justices Jackson and Black. Justice Black dissented on the 
ground that legislative classification based on beliefs and _ political 
affiliations was unconstitutional and asserted that Section 9(h) was 
passed “. . . to exclude certain beliefs from one arena of the national 
economy ...,” thus apparently adopting without reservation the grave 
imputations against the motives of Congress in enacting the legis- 
lation contained in appellant’s brief. Justice Jackson, although con- 
curring in the Court’s opinion as to the “overt acts” of membership 
in or affiliation with the Communist Party, dissented as to the re- 
mainder of the Section for the reason that it required “. . . revelation 
and denial of mere beliefs or opinions.” He declares that there may 
never be any overt actions to serve as evidence of such beliefs or 
opinions and states that he knows of no cases where “. . . a court 
infers an evil mental state where no act at all has occurred.” Never- 
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theless, it is submitted that this fear is answered by the controlling 
opinion wherein it is pointed out that mental condition is constantly 
being passed upon by courts when it is brought into issue, and that 
in those instances, just as in a possible prosecution under Section 
9(h) for false swearing, mental state can only be determined from 
overt acts tending to show such state, and that in the absence of such 
evidence no prosecution would lie. 

The regulation involved in the instant case concerned the condi- 
tioning of a privilege bestowed by the government as well as the 
control of a deleterious conduct. Accordingly, decisions involving 
limitations placed upon governmental facilities which were assailed 
on constitutional grounds were entitled to considerable weight. In 
the following cases the Court found that if a reasonable relation 
existed between the challenged regulation and a valid purpose which 
it was designed to effectuate, the regulation must stand: Oklahoma 
v. Civil Service Commission, 330 U. S. 127, 67 Sup. Ct. 544, 91 L. 
ed. 794 (1947); United Public Workers v. Mitchell, 330 U. S. 75, 
67 Sup. Ct. 556, 91 L. ed. 754 (1947) (prohibition of political activity 
in the Hatch Act upheld as being reasonably related to the efficiency 
of the government service); In re Summers, 325 U. S. 561, 65 
Sup. Ct. 1307, 89 L. ed. 1795 (1945) (Illinois refusal to admit to 
the practice of law a conscientious objector, who refused to take an 
oath to support the Constitution of Illinois in which was included an 
obligation to bear arms, supported by the Court on the ground that 
the question of the allegiance of its members to the Illinois Constitu- 
tion was a valid interest of the Illinois Bar); Hamilton v. Regents, 
293 U. S. 245, 55 Sup. Ct. 197, 79 L. ed. 343 (1934); Coale v. 
Pearson, 290 U. S. 597, 54 Sup. Ct. 131, 78 L. ed. 525 (1933) (re- 
quirement of military training as a basis for attendance of land grant 
colleges found to be reasonably related to the objectives contained in 
legislation which provided for their creation). 

In the same manner it was relatively easy for the Court to find that 
the regulation involved in Section 9(h) “bears reasonable relation to 
the evil which the statute was designed to reach.” But the Court 
did not stop here, but went on to lay down the rule that when a 
“regulation results in an indirect, conditional, partial abridgment of 
speech,” the courts must determine whether the interest of the indi- 
vidual in the uncontrolled enjoyment of his freedom or the interest of 
the public in security from abuses of active conduct is entitled to the 
greater protection under the circumstances involved in each case. 
Resolving this conflict of interest in favor of the Act, the Court 
found that it was not violative of the First Amendment to the Con- 
stitution, 


On the issue of vagueness, Chief Justice Vinson recognized that it 
was possible to imagine instances arising from the operation of Section 
9(h) in which the interpretation of such terms as “affiliated” would 
cause courts considerable difficulty in arriving at their precise legal 
meaning. He noticed, nontheless, that the only criminal punishment 
connected with the challenged provision was a prosecution for perjury 
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under Title 18, U. S. C. § 1001, which requires that statements ren- 
dered punishable therein be made “‘knowingly and willfully.” Conse- 
quently, in conformity with the principle approved in Screws v. 
United States, 325 U.S. 91, 65 Sup. Ct. 1031, 89 L. ed. 1495 (1945) ; 
Hygrade Provision Co. v. Sherman, 266 U. S. 497, 45 Sup. Ct. 141, 
69 L. ed. 402 (1925) ; Omaechevarria v. Idaho, 246 U. S. 343, 38 
Sup. Ct. 323, 62 L. ed. 763 (1918), that the inclusion of the element 
of scienter validated an otherwise unconstitutionally vague enact- 
ment, the Court in like manner approved Section 9(h). 

On the contrary, Mr. Justice Frankfurter, concurring in the 
opinion of the Court in all respects except as to the question of un- 
constitutional vagueness, argued that the requirement of “willfull- 
ness” to sanction a criminal proceeding under Section 9(h) was not 
sufficient to give proper protection to First Amendment rights and 
therefore advocated a departure by the Court from the rule in the 
Omaechevarria case, supra, urging that the latter portion of Section 
9(h) be struck down just as statutes containing no element of scienter 
were voided in Winters v. New York, 333 U. S. 507, 68 Sup. Ct. 665, 
92 L. ed. 840 (1948) and Yu Cong Eng v. Trinidad, 271 U. S. 500, 
46 Sup. Ct. 619, 70 L. ed. 1059 (1926). 

The conclusion is reached that the Court rightly held the pro- 
visions of Section 9(h) to be a valid Congressional regulation of 
conduct inimical to the purposes of the Labor Management Relations 
Act and that, in accordance with long-standing precedents of the 
Court, no portion failed for vagueness, as scienter was made an ele- 
ment of the only offense prescribed. DL. & 


FEDERAL JURISDICTION—CASES ARISING UNDER THE LAWS OF THE 
Unitep STaTtES—PENDANT Common Law Craims.—Plaintiff had 
a contract with defendant broadcasting company for the broadcast- 
ing of a series of sermons. Defendant refused to broadcast one of 
the sermons because it was allegedly inflammatory. Plaintiff sued 
in the federal district court, to compel the defendant to broadcast 
the sermon, alleging that the Federal Communications Act of 1934, 
50 Srat. 189 (1937) 47 U. S. C., § 151, gave it a right to have 
its sermon broadcast, and for recovery of damages for common law 
breach of contract. The district court dismissed the complaint on a 
finding that the allegations were not sufficient to state a cause of 
action arising under the laws of the United States. 

Held, affirming, no abuse of discretion was committed in also dis- 
missing the pendant common law claim for breach of contract where 
no evidence had yet been heard. Massachusetts Universalists Con- 
vention v. Hildreth and Rodgers Company, 183 F. (2d) 497 (C. A. 
Ist, 1950). 

The issue presented to the court was whether a federal district 
court, having found against the plaintiff on the merits of a claim 
alleging a right to recover under a law of the United States, has 
discretion to dismiss a pendant common law claim over which it has 
admitted jurisdiction. The present case is the first located that meets 
the issue squarely. 
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There are two cases in which the issue of discretionary jurisdic- 
tion of pendant claims was involved, but in neither was the court 
called upon to decide it. In Strachman v. Palmer, 177 F. (2d) 427 
(C. A. Ist, 1949), Note (1950) 12 A. L. R. (2d) 687, 705, it was 
held that a refusal to exercise jurisdiction to decide the pendant 
common law claim was error, where testimony was received and 
argument was made, but the court speaking obiter indicated that a 
dismissal of the common law claim might have been upheld if the 
motion to dismiss had been made at the proper time, thus paving 
the way for the holding in the present case. Both the Strachman 
opinion and the opinion in the present case were written by Judge 
Magruder, neither opinion citing any authority on the point at issue. 
In Fitzhenry v. Erie Railway Company, 7 F. Supp. 880 (S. D. N. Y. 
1934) the district court held as an alternative ground for dismissal 
that the jurisdiction over the pendant claim was discretionary, the 
other ground being that it was a separate, unrelated controversy. The 
Fitzhenry case is distinguishable from the present case in that the 
claim involved was not a common law claim, but was based on a state 
statute. In finding its exercise of jurisdiction discretionary in the 
Fitzhenry case, the court used the rationale that the decisions gave 
the district court a right to entertain the pendant issue, but did not 
require the court to entertain it. This rationale appears to have 
technical support in the cases granting ancillary jurisdiction to decide 
issues of state law. The Supreme Court found that jurisdiction “con- 
tinued” to pendant issues in Hillsbrough v. Cromwell 326 U. S. 620, 
66 Sup. Ct. 445, 90 L. ed. 358 (1946) (remand of an equitable issue 
refused); that the district court had “authority” to decide in 
Chicago Great Western Railway Company v. Kendall 266 U. S. 94, 
45 Sup. Ct. 55, 69 L. ed. 183 (1926) (decision based on the state 
constitution) ; that the pendant issue was within the “power” to 
decide in Lincoln Gas and Electric Company v. The City of Lincoln, 
250 U. S. 256, 39 Sup. Ct. 454, 63 L. ed. 968 (1919) (state statute 
found in violation of state constitution); that the jurisdiction “ex- 
tended” to the issue in Green v. Louisville Interurban Railroad Com- 
pany, 244 U. S. 449, 37 Sup. Ct. 673, 61 L. ed. 1280 (1917) 
(decision based on a state statute); and the district court had the 
“right” to decide in Siler v. Louisville and Nashville Railroad Com- 
pany, 213 U. S. 175, 29 Sup. Ct. 451, 53 L. ed. 753 (1909) (decided 
on state statute). Thus there does not appear to be a clear holding 
in these cases that the district court had a duty to decide pendant 
issues of state law, but in none was the claim a common law one, and 
in each case the jurisdiction of the district court was upheld. In none 
of these cases did the Court discuss the issue involved in the instant 
case. 

The cases tending to support discretionary jurisdiction involve the 
construction of state statutes which have not yet been interpreted 
by the state courts, and hold that an issue arising under the statute 
may be taken out of the case and submitted to state court for decision, 
Thompson v. Magnolia Petroleum Co., 309 U. S. 478, 60 Sup. Ct. 
628, 84 L. ed. 876 (1940); accord, Spector Motor Service v. 
McLaughlin, 323 U. S. 101, 65 Sup. Ct. 152, 89 L. ed. 101 (1944) ; 
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Chicago v. Fieldcrest Dairies, 316 U. S. 168, 62 Sup. Ct. 986, 86 
L. ed. 1355 (1942); but such issues need not be so submitted, Propper 
v. Clark, 337 U. S. 472, 69 Sup. Ct. 1333, 93 L. ed. 1480 (1949) ; 
accord, Markham v. Allen, 326 U.S. 490, 66 Sup. Ct. 296, 90 L. ed. 
256 (1946); Burford v. Sun Oil Company, 319 U. S. 315, 63 Sup. 
Ct. 1098, 87 L. ed. 1424 (1943); and Helvering v. Stuart, 317 U. S. 
154, 63 Sup. Ct. 140, 87 L. ed. 154 (1942). The decision in the 
present case appears not to be within the rule of these cases, as no 
state statute is involved. Further, the practical rationale of the 
doctrine in the Thompson case, supra, is that as the state courts are 
the final authority on interpretation of their statutes, and are not 
bound by a federal court interpretation of them, they should be al- 
lowed to determine their meaning in the first instance. The rule of the 
Thompson case applies only where the initial interpretation of a 
state statute is involved. This practical reason seems largely lacking 
in the present case. 

The leading case on the pendant common law claim is Hurn v. 
Oursler, 289 U. S. 238, 53 Sup. Ct. 586, 77 L. ed. 1148 (1933), in 
which it was held that the district court erred in dismissing the 
common law claim for want of jurisdiction, after it had decided the 
federal question against the plaintiff, but the dismissal was affirmed 
on the ground that it should have been on the merits. The decision 
was hailed as settling the perplexing problem of the pendant common 
law claim, thus enabling attorneys to bring their whole case into 
federal court with confidence that the pendant claims would be 
adjudicated even if the federal claim failed. Note (1934) 1 U. or 
Cur. L. Rev. 480, and Note (1947) 56 Yate L. J. 880, 883. The 
decision in the present case does not attempt to distinguish the Hurn 
case, but the Court in the Hurn case used the words, “the district 
court had the right to decide.” Thus the Hurn case is not a clear 
holding that the district court must decide the pendant common law 
issue, and would therefore not appear contra to the instant case. 

The present holding would seem unreasonably to limit the doctrine 
of Hurn v. Oursler, supra. The practical reasoning in the cases ex- 
tending ancillary jurisdiction to federal courts stresses the unnecessary 
expense, inconvenience, and delay to the parties resulting from a 
dismissal of the whole claim where the pendant claim could have been 
decided. Even if the doctrine of the present case is limited strictly 
to cases in which no evidence has been heard, the plaintiff will be 
put to the additional time and expense of preparing his case again 
for the state court and, moreover, witnesses and other sources of 
evidence may be lost to him as a result of the consequent delay. 

It is also submitted that the rule established in the present case 
raises the issue of abuse of discretion in a dismissal of a pendant 
common law claim, as already indicated by the decision in Strachman 
v. Palmer, supra, thus causing new problems in a field of law already 
burdened with confusion. G. W. S. 


FEDERAL JURISDICTION—LACK OF JURISDICTION OvER SEAMAN’S 
Civic AcTION FOR MAINTENANCE AND CURE IN ABSENCE OF 
CITIZENSHIP DIVERSITY—APPLICABILITY OF HuRN v. OURSLER 
DoctTRINE TO JOINDER OF MAINTENANCE AND CURE AND JONES ACT 
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Counts.—Plaintiff’s decedent, captain of a barge owned by the de- 
fendants, was injured in connection with the operation of the barge. 
Suit was brought on the law side of the district court claiming damages 
under the Jones Act in one count, and maintenance and cure under 
general maritime law in the second count. The trial judge dismissed 
the first count at the close of the plaintiff’s case and submitted the 
second count to the jury which rendered a verdict for the plaintiff. 
The defendants appealed the judgment entered thereon on the 
grounds that the district court sitting as a law court was without 
jurisdiction of the cause of action for maintenance and cure. All 
parties to the action were citizens of Pennsylvania. Held, reversing 
the judgment, the district court, in the absence of diversity of citizen- 
ship, did not have jurisdiction to entertain the count for maintenance 
and cure in a civil action brought and tried under the Federal 
Rules of Civil Procedure, and, overruling Lindquist v. Dilkes, 127 F. 
(2d) 21 (C. C. A. 3d, 1942), the court did not acquire jurisdiction 
under the theory of pendant jurisdiction because the complaint in- 
cluded a count for damages under the Jones Act. Jordine v. Walling, 
185 F. (2d) 662 (C. A. 3d, 1950). 

It has been held heretofore, that in the absence of the jurisdic- 
tional requisites of Section 1332 of Title 28 as to citizenship and 
amount, an action for maintenance and cure may not be tried before 
a district court sitting as a law court. McDonald v. Cape Cod 
Trawling Corp., 71 F. Supp. 888 (Mass. 1947); Modin v. Matson 
Navigation Co., 128 F. (2d) 194 (C. C. A. 9th, 1942). 

The authorities for these decisions are limited. The McDonald 
case, supra, is based on 4 Benedict, Admiralty, 6th Edition, § 612, 
p. 201, which cites no cases. The Modin case, supra, is based on 
Twin Harbor Stevedoring & Tug Co. v. Marshall, 103 F. (2d) 513 
(C. C. A. 9th, 1939), and Kobilken v. Pillsbury, 103 F. (2d) 667 
(C. C. A. 9th, 1939), both cases being suits in equity to enjoin the 
payment of a benefit under the Longshoremen’s and Harbor Worker’s 
Compensation Act, 44 Strat. 1424 (1927), 33 U.S. C., § 901 et seq. 
(1946). In both cases the court held that the Act is a part of the 
maritime law of the United States and that the suit should have been 
brought on the admiralty side of the court. 

The instant case appears to be the first to consider the possible 
application to a maintenance and cure action of Section 1331 of 
Title 28 which confers original jurisdiction on the district courts of 
all controversies over $3000 which arise “under the Constitution, 
laws or treaties of the United States.” 

This section implements the provisions of Article III, Section 2 
of the Constitution which states: “The judicial Power shall extend 
to all Cases, in Law and Equity, arising under the Constitution, the 
Laws of the United States, and Treaties made, or which shall be 
made, under their Authority; — .. . to all cases of admirality and 
maritime jurisdiction; —....” 

The question is: does the adoption of the general maritime law 
as the law of the United States effected by the Constitution confer 
jurisdiction on the district courts of causes of action arising under 
such law? 

The reference to cases arising under the Constitution is expressly 
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reserved to cases in law and equity in contradistinction to admiralty 
and maritime cases. Clearly the Constitution establishes separate 
and exclusive classes of cases and as was said in American Insurance 
Co. v. Cantor, 1 Pet. 511, 7 L. ed. 242, (U. S. 1828), a “grant of 
jurisdiction over one class does not confer jurisdiction over the other. 
A case in admiralty does not in fact, arise under the Constitution 
or laws of the United States. These cases are as old as navigation 
itself; and the law, admiralty and maritime, as it has existed for 
ages, is applied by our courts to the cases as they arise.” 

Moreover it is well settled that jurisdiction is not conferred 
under Article III, Section 2, and Section 1331 of Title 28 implement- 
ing it unless the determination of the suit depends upon the effect 
or construction of the Constitution or laws of the United States, 
and a controversy exists as to the proper construction. Western 
Union Telegraph Co. v. Ann Arbor R. Co., 178 U. S. 239, 20 Sup. 
Ct. 867, 44 L. ed. 1052 (1900); Gold-Washing & Water Co. v. 
Keyes, 96 U. S. 199, 24 L. ed. 656 (1877). 

A claim for maintenance and cure does not involve a question 
of Constitutional or legislative construction or effect. The district 
court therefore did not acquire jurisdiction of the claim for mainten- 
ance and cure in the absence of diversity of citizenship. Did it how- 
ever, acquire jurisdiction by the joinder of the claim with a claim 
for damages under the Jones Act, on the theory of pendant jurisdic- 
tion as expressed in the copyright and trademark cases, Hurn v. 
Oursler, 289 U. S. 238, 53 Sup. Ct. 586, 77 L. ed. 1148 (1933) ; 
Armstrong Paint & Varnish Works v. Nu-Enamel Corp., 305 U. S. 
315, 59 Sup. Ct. 191, 83 L. ed. 195 (1938) ? 

The Hurn v. Oursler doctrine permits joinder in a federal forum 
of a non-federal ground in support of a cause of action with a 
federal ground, and retention of jurisdiction even though the federal 
ground fails. The Supreme Court, however, expressly stated that 
the doctrine does not encompass the joinder of two separate and 
distinct causes of action, one federal and the other non-federal in a 
federal forum. 

The question therefore is whether a claim for maintenance and 
cure and a claim for damages under the Jones Act represent merely 
two separate grounds for the same cause of action, or two distinct 
causes. 

In the Lindquist case, supra, decided in the same circuit as the 
instant case, the court found that they were but two separate grounds 
of recovery “based on a single set of facts.” Yet, in the very next 
sentence, the court pointed out that there is a “distinction in liability 
between the two theories,” resting, “on the necessity under the Jones 
Act of proving that the employer’s negligence caused the seaman’s 
injury. 

Joinder of maintenance and cure and Jones Act counts in non- 
diversity common law actions with trial by jury in a federal forum 
was also permitted in Nolan v. General Seafoods Corp., 112 F. (2d) 
515 (C. C. A. Ist, 1940), Stevens v. R. O’Brien Co., 62 F. (2d) 632 
(C. C. A. 1st, 1933), and Mullens v. Fitz Simons & Connell Dredge 
& Dock Co., 172 F. (2d) 601 (C. A. 7th, 1948). 
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None of these cases discuss the basic question stated above. The 
Nolan case, supra, is based on the Stevens case, supra, which in turn 
is based on Pacific S. S. Co. v. Peterson, 278 U. S. 130, 49 Sup. Ct. 
75, 73 L. ed. 220 (1928). 

The Peterson case, supra, does not support the Stevens decision. 
Indeed, it is authority for the decision reached in the instant case. 
In the Peterson case, the Supreme Court ruled that recovery of 
maintenance and cure is not a bar under the doctrine of res judicata 
to a subsequent action for damages under the Jones Act, thus con- 
firming that the two are distinct causes of action. 

Moreover, the Supreme Court found that the right to maintenance 
and cure “is a contractual right, cumulative and not inconsistent with, 
or in the alternative to the new right” under the Jones Act, a right 
which sounds in tort. To emphasize the distinction, the Court cites 
as an example of two grounds for a single cause of action involving 
the invasion of a single legal right, unseaworthiness and negligence. 

The Mullens case is based on the Lindquist case and contains no 
new authority. The Nolan and Stevens cases have been expressly 
repudiated by the McDonald case, supra, decided by a district court 
in the same circuit. As the McDonald case points out in rejecting 
joinder of maintenance and cure and Jones Act counts, the latter 
raises an additional issue, negligence, and requires proof thereof, 
while the right to maintenance and cure is in no way related to 
negligence. 

Noting the common practice in this circuit of trying civil actions 
for damages under the Jones Act and admiralty suits for maintenance 
and cure growing out of the same accident simultaneously, the former 


being submitted to the jury and the latter being decided by the trial 

judge, the court transferred the count for maintenance and cure to 

the admiralty docket and suggested that the trial judge might dispose 

of the claim on the evidence heretofore taken. However in the 

McDonald case the court felt the possible prejudice outweighed the 

convenience and required the plaintiff to file a new suit in rT 
I. 3. 


Lasor Law—SLowpown Not ProtecTeD “CoNcEeRTED ACTIVITY” 
WitHin MeEaAninGc or LMRA.—Due to technological changes in 
lumber mill operations, certain strenuous but sporadic work of load- 
ing lumber into railroad cars became less strenuous and more steady. 
Employer then unilaterally changed the method of payment from a 
piece-work basis, under which employees had averaged $2.71 per 
hour, to an hourly rate of $1.5214. Employees thereupon engaged in 
an admittedly deliberate reduction of output and informed employer 
that production would increase if wages were raised. They were 
subsequently discharged. Held, this slowdown is not protected con- 
certed activity under the National Labor Relations Act, as amended, 
and employees are not entitled to reinstatement. In re Elk Lumber 
Company, 91 N.L.R.B. 60 (1950). 

Employees have a statutory right “. . . to engage in ‘ 
concerted activities for . . . mutual aid or protection . . . ,” and 
where the employer discharges employees in such a manner as “. . . 
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to interfere with, restrain, or coerce [them] in the exercise of [this 
right] . .. ,” or “ . . . by discrimination in regard to hire or 
tenure of employment to encourage or discourage membership in any 
labor organization,” they may be reinstated by order of the National 
Labor Relations Board. Sections 7, 8, and 10 of the National Labor 
Relations Act, as amended, 61 Stat. 136 (1947), 29 U. S. C. Supp. 
III, § 141 et seq. (1950). 

It is well established, however, that all concerted activity is not 
protected. Congress has proscribed strikes to attain named objectives 
as unfair labor practices, Section 8 (b) (4) of the Act, supra. Con- 
certed action not specifically prohibited by statute may be denied 
protection if the objective is illegal. Thus, a strike to force the 
employer to grant a wage increase in violation of a wartime wage 
stabilization order, requiring approval by the War Labor Board of 
all wage raises, is not protected by Section 7, supra. N.L.R.B. v. 
Indiana Desk Co., 149 F. (2d) 987 (C.C.A. 7th, 1945); In re 
American News Co., 55 N.L.R.B. 1302 (1944). Also, a strike to 
force employer recognition of United Automobile Workers in the 
face of an outstanding certification by the board of an unaffiliated 
union was deemed not within the purview of the Act. Thompson 
Products, Inc., 72 N.L.R.B. 886 (1947). However, failure to notify 
certain governmental agencies before stopping production, as required 
by the War Labor Disputes Act, 57 Stat. 163 (1943), 50 U.S.C., 
1501 (1946), did not render strikes unprotected. Wéilson and Co., 
77 N.L.R.B. 959 (1948); Fairmont Creamery Co., 64 N.L.R.B. 
824 (1945); Republic Steel Corp., 62 N.L.R.B. 1008 (1945). The 
board distinguished the latter cases from the American News case, 
on the ground of absence of legislative purpose in War Labor Dis- 
putes Act, supra, to stabilize wages or reduce protection afforded 
employees by the National Labor Relations Act. See Note (1945) 
59 Harv. L. Rev. 747. 

Even though the objective is legal, the Act’s protection may be 
withdrawn if the activity is criminal in nature. Thus, action involv- 
ing criminal violence and property seizure, N.L.R.B. v. Fansteel 
Metallurgical Corp., 306 U. S. 240, 59 Sup. Ct. 490, 83 L. ed. 627 
(1939), cf. In re Dearborn Glass Co., 78 N.L.R.B. 891 (1948), or 
mutiny in violation of the Federal Criminal Code, Southern S. S. Co. 
v. N.L.R.B., 316 U. S. 31, 62 Sup. Ct. 886, 86 L. ed. 1246 (1942), 
warranted discharge. 

Activity having a legal objective and not criminal in nature may 
not claim this legislative shelter if it contravenes the purposes of the 
Act. Strikes in violation of a “no strike” clause in a collective 
bargaining contract render participants ineligible for a reinstate- 
ment order. N.L.R.B. v. Sands Mfg. Co., 306 U. S. 332, 59 Sup. Ct. 
508, 83 L. ed. 682 (1939); In re Joseph Dyson and Sons, Inc., 
72 N.L.R.B. 445 (1947) ; In re Scullin Steel Co., 65 N.L.R.B. 1294 
(1946) ; accord, In re National Electric Products Corp., 80 N.L.R.B. 
995 (1948). “Wildcat” stoppages which unjustifiably disregard the 
policy of the recognized bargaining representative are not protected. 
Although less than a majority of employees may have a right to 
strike, Firth Carpet Company v. N.L.R.B., 129 F. (2d) 633 (C.C.A. 
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2d, 1942), a stoppage by a minority to interfere with collective 
bargaining is contrary to the purpose of the Act, N.L.R.B. v. Draper 
Corp., 145 F. (2d) 199 (C. C. A. 4th, 1944); but cf. Western 
Cartridge Co. v. N.L.R.B., 139 F. (2d) 855 (C.C.A. 7th, 1943). 
Refusal, not sanctioned by bargaining union, to perform customary 
duties without a wage increase, In re Aurora Paper Mills, Inc., 73 
N.L.R.B. 188 (1947), In re Ohio Calcium Co., 34 N.L.R.B. 917 
(1941), or standing idle at benches because demand was not met, 
N.L.R.B. v. Condenser Corp., 128 F. (2d) 67, 77 (C.C.A. 3d, 1942), 
also warranted discharge. However, where no bargaining repre- 
sentative is disregarded and stoppage is for the purpose of getting 
an audience with the employer it was held an “economic strike” and 
employer was required to reinstate the discharged leaders. N.L.R.B. 
v. Kennametal, Inc., 182 F. (2d) 817 (C. A. 3d, 1950). 

Where the objective is legal but the concerted activity is some- 
thing less than a complete stoppage the board has generally treated 
it as tantamount to a strike and hence protected. Thus, refusal to 
work more than eight hours per day passed the board’s test of 
“whether . . . [the] activity is so indefensible as to warrant dis- 
charge . . . ,” and reinstatement was ordered. Jn re Harnischfeger 
Corp., 9 N.L.R.B. 676 (1938); see also, In re Good Coal Co., 12 
N.L.R.B. 136, 146 (1939). Likewise, refusal to meet production 
quota, In re Armour and Co., 25 N.L.R.B. 989 (1940), and inter- 
mittent protest stoppages, In re Cudahy Packing Co., 29 N.L.R.B. 
837, 863 (1941), were deemed protected. The courts, on similar 
fact situations, have restricted the area of protection allowed by 
board rulings, taking the view that employees must stop work entirely 
or obey the instructions of the employer. In C. G. Conn, Ltd. v. 
N.L.R.B., 108 F. (2d) 390 (C.C.A. 7th, 1939), the court held refusal 
to work overtime as insubordination saying, at p. 397, “We are unable 
to accept the argument that an employee can be working and on 
strike simultaneously . . . he must be on the job subject to the au- 
thority and control of the employer or off the job on strike.” Where 
employees refused to do certain work, another court took the view 
that “. . . while employees could strike . . . they could not 
remain at their positions, accept wages . . . , and refuse openly 
or secretly . . . to do work [allotted them].” N.L.R.B. v. Mont- 
gomery Ward & Co., 157 F. (2d) 486 (C.C.A. 8th, 1946); accord, 
Home Beneficial Life Ins. Co. v. N.L.R.B., 159 F. (2d) 280 (C.C.A. 
4th, 1947). The Supreme Court lent its prestige to this doctrine by 
upholding a state statute prohibiting interference with production 
except by strike, on the ground that such activity (intermittent 
stoppages without notice or specific demands) was not a guaranteed 
right under the National Labor Relations Act, as amended. Inter- 
national Union U.A.W.A., A.F. of L., Local 232 v. Wisconsin Em- 
ployment Relations Board, 336 U. S. 245, 69 Sup. Ct. 516, 93 L. ed. 
651 (1949). Following this lead, a Wisconsin circuit court has held 
a slowdown to be an unfair labor practice under the state statute. 
Wisconsin Employment Relations Board vy. International Union 
U.A.W.A., Local 386, 27 LRRM 2115 (1950). 

“In cases involving ‘wildcat’ strikes, ‘spontaneous’ work stoppages, 
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and refusals to work on a schedule or other basis acceptable to em- 
ployees, the problem is to reconcile the right of management ‘to 
manage’ . . . with the right of employees to engage in ‘concerted 
activities.’ ”’ Smith (1950), Lasor Law p. 280. An employer’s right 
to discharge for deficient production is undoubted, Rice-Stix of 
Arkansas, Inc., 79 N.L.R.B. 1333 (1948), R. L. Polk and Company, 
78 N.L.R.B. 82 (1948), Goldblott Bros., Inc., 77 N.L.R.B. 1262, 
(1948), so long as it is not used as a subterfuge for discriminatory 
punishment to discourage labor organization membership or coerce 
employees in the exercise of their rights under Section 7, In re 
Intertown Corp., 90 N.L.R.B. No. 151 (1950), Burnett Casting Co., 
79 N.L.R.B. 398 (1948). 

It is submitted that, considered on its facts and in the light of au- 
thorities cited supra, the implications of the principal case are not 
unduly broad and the result is a desirable one. The slowdown was 
admittedly deliberate, unprovoked by any employer unfair labor 
practice, and was in progress before the employer was asked to 
bargain. Under such a fact situation the “indefensible activity” test 
of the Harnischfeger case, supra, and the “authority of employer 
while on the job” doctrine of the Conn, Montgomery Ward, and 
Wisconsin cases, supra, would seem to afford authority for holding 
a slowdown an “improper means” and withdrawing the Act’s protec- 
tion. This result has no substantial crippling effect on the employees’ 
bargaining position since the traditional right to stop work is un- 
questioned. A different holding would legally bind the employer to 
finance an employee pressure technique which deprives him of the 
right to replace strikers during a dispute in order to operate his 
business. The desirable balance in employee—-employer rights would 
seem most nearly attained by denying a deliberate slowdown the 
protective shelter of the Act. 

The cases discussed above limiting the “concerted activities” pro- 
tected by Section 7 of the Act, when considered under the doctrine 
of International Union United Auto Workers A.F.L. v. Wisconsin 
Employment Relations Board, supra, would seem clearly to indicate 
that the states are not precluded by any conflict with the policy of 
federal law from regulating and enjoining such conduct. H.D.H. 


PATENTS—SUBSTITUTION OF EQUIVALENTS FOR AN ELEMENT IN 
A CoMBINATION—NEW AND UNEXPECTED RESULTS.—Appellants filed 
an application for patent for the combination of wheat flour and the 
mononitrate of thiamin, which is the nitrate salt of synthetic vitamin 
B,. The court held that since the prior art showed that the natural 
vitamin B,, in the form of its hydrochloride was generally used as 
an enriching agent for wheat flour, and that mono-salts of thiamin 
were old as enriching agents for foods, with the acid radical of the 
synthetic vitamin being variable almost at will, no invention existed 
in substituting the synthetic vitamin B, or its mononitrate salt for 
the natural vitamin B; in combination with wheat flour. Jn re Ober- 
meyer, 181 F. (2d) 210, 85 U.S.P.Q. 272 (C.C.P.A. 1950). 

In the instant case it was shown that the physiological activity of 
the natural vitamin B, hydrochloride was diminished largely, if not 
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wholly destroyed, during the usual storage conditions for wheat flour, 
necessitating the use of an excess of additive. Appellants contended 
that patentability rested upon the fact that wheat flour in combination 
with the mononitrate of thiamin was a new composition of matter, 
and that new and unexpected results were achieved in the extra- 
ordinary stability of that salt under ordinary storage conditions as 
described by the tests of record. In the instant case at pages 211 
and 212 this contention was examined by the court: “There is no 
dispute between appellants and the Solicitor for the Patent Office as 
to the increased stability under usual storage conditions of thiamin 
mononitrate in flour as compared with the usually employed enrich- 
ment agent, the chloride hydrochloride salt. Nor is there any dis- 
agreement between them as to what is disclosed by the prior art of 
record. The Board likewise found it unnecessary to discuss the many 
objections offered by the Examiner as to the sufficiency of the 
various affidavits filed by appellants tending to establish the un- 
predictable and surprising improved stability of the claimed thiamin 
mononitrate when admixed with flour.” 

It therefore appears clear that the court in considering the ques- 
tion of the inventiveness of the substitution assumed that the results 
alleged by the appellant were adequately shown and were new and 
unexpected. 

The court admitted that invention may exist when one substance 
is substituted for another in a combination of elements, but said that 
the mere substitution of equivalents, which is a combination do sub- 
stantially the same thing in the same way, does not amount to in- 
vention, even though better results may be produced thereby. It 
should be noted, however, that this ground for the holding is not in 
accord with the presumption that the court appears to have made 
to the effect that the results obtained were more than merely 
better but new and unexpected as appellants had alleged without 
contradiction. 

The court then presented as a further reason for their holding, 
this statement which appears at page 212: “. . . particularly since the 
search for synthetics and their use as substitutes for naturally occur- 
ring physiological agents is so general that such practice has become 
accepted as a matter of course in the enrichment of foodstuff.” 

It therefore appears to be the position of the court that synthetic 
vitamins are regarded as equivalents of the natural vitamin and that 
therefore, their use as a substitute for the natural vitamin is suggested 
by the art, and that no invention can result from following this 
suggestion even if new and unexpected results are obtained, so long 
as the equivalent performs substantially the same function in the 
same way in the combination. 

Consequently it is necessary to consider the standard of invention 
required by 29 Stat. 692 (1897), 35 U.S.C., § 31 et seq. (1946), and 
its satisfaction when an equivalent is substituted for an element in a 
combination. The standard of invention has provided great difficulty 
since the term invention is so difficult of definition. The courts have 
attempted to define invention by illustrating what it is not. These 
illustrations are familiarly known as negative rules of invention. The 
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rule that there is no invention in substituting an equivalent for an 
element in a combination is one of these negative rules. When the 
difference over the prior art comes within the scope of one of these 
negative rules of invention a presumption of unpatentability is said 
to arise. This presumption has been held to be rebutted by a show- 
ing of new and unexpected results. Smith v. Goodyear Dental Vulcan- 
ite Company, 93 U. S. 486, 23 L. ed. 952, 1877 C.D. 171 (1877). 
Doubt has existed as to which results are new and unexpected, and 
as to how much of a showing is required to establish the existence 
of such results. The general principle, however, that once the results 
are conceded to be new and unexpected nothing short of lack of 
novelty can prevent patentability has generally been considered in- 
violate. The instant case is not alone in casting doubt upon this 
principle as applied to the substitution of an equivalent for an 
element in a combination. 


In the case of In re Berger, 31 C.C.P.A. (Patents) 1234, 143 F. 
(2d) 971, 62 U.S.P.Q. 299 (1944), appellant substituted melamine 
formaldehyde for phenol formaldehyde in combination with conven- 
tional fillers for use as a brake lining. The court held at page 1238: 
“We conclude that since the properties of melamine-formaldehyde 
resins were well known and the use of phenolic resins in brake lining 
manufacture was also known, it would not involve invention to experi- 
ment with resins such as those used by appellant and find that they 
were useful in brake linings. . . . Appellant may be right in his 
contention that the brake lining made by his process is a better one 
than the cited prior art discloses. However, we are of opinion . . . 
that the appealed claims do not involve invention.” 


However, appellant had contended that his results were more than 
“better.” He had contended that his results were “unexpectedly 
superior.” The court discounted this contention by stating at page 
1238: “Many statements appear in appellant’s brief concerning the 
unexpected superiority of the aminotriazine-aldehyde resins over those 
previously used for brake lining, but there is no evidence in the record 
to support those statements, other than general assertions in appellant’s 
application, and such assertions are insufficient.” 


It would appear that since the court specifically pointed out that 
the evidence was insufficient to sustain a contention of “unex- 
pectedly superior” results and since only “better” results were dis- 
cussed when the substitution was held lacking in invention despite 
its novelty, the outcome might well have been otherwise had a 
proper and sufficient showing been made. 

In the recent case of In re Staeger, 183 F. (2d) 99, 86 U.S.P.Q. 
368 (C.C.P.A. 1950), the court was forced to consider this very 
issue. The claimed subject matter was identical to that involved in 
In re Berger, supra, and it was the view of the Patent Office that 
the decision in the Berger case was upon the exact issue and there- 
fore governed the decision in the case before it. Appellant contended 
that the decision in In re Berger, supra, was not applicable since the 
court in that case did not have before it any evidence of the un- 
satisfactory character of the prior art resin-bonded linings, nor any 
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evidence of unexpected new results obtainable with melamine resin- 
bonded linings. Affidavits and documentary exhibits were submitted 
to prove that the prior art phenolic resins produced a “glassy” surface 
in friction linings with undesirable results and that the friction 
modulus decreased during use. With appellant’s melamine resin no 
“glassy” surface was formed and the friction modulus advantageously 
increased with use. 

The court found that the evidence sustained the contention of new 
and unexpected results, but held the substitution was without in- 
vention nothwithstanding these results, stating on page 101: “In the 
instant case the affidavit of appellant Staeger together with the docu- 
mentary exhibits seem to sustain the assertions of fact alleged in the 
application, but, assuming this to be so, it should be noted that the 
decision in the Berger case, supra, did not rest upon lack of evidence.” 

In the case of In re Gauerke, 24 C. C. P. A. (Patents) 725, 86 F. 
(2d) 330, 31 U. S. P. Q. 330 (1936), appellant claimed the com- 
bination of a resin modified with sunflower seed oil. The prior art 
taught the use of drying and semi-drying vegetable oils in the prepa- 
ration of resins of the general character involved. The court held 
that the selection of sunflower seed oil, which was known to be a 
drying oil, was without invention even though this particular drying oil 
prevented “yellowing” of the resin. The court stated at page 729: 
“The mere discovery of a quality of sunflower seed oil, not possessed 
by other vegetable drying oils, cannot be made the basis of a patent 
when the prior art shows that such oil is of the kind and class that 
such art taught was useful in the composition of resins of the character 
here involved.” 

In the case of In re Carothers, 30 C. C. P. A. (Patents) 995, 135 F. 
(2d) 343, 57 U. S. P. Q. 277 (1943), the court held that no inven- 
tion was involved in dyeing nylon with particular water insoluble dye- 
stuffs which dyed the nylon evenly, over dyeing nylon with the ordinary 
wool and silk dyeing agents which yielded a poor blotched effect. 
The court stated at page 998: “It seems, as the examiner pointed out, 
that the classes of dyeing agents are not very numerous, and in our 
opinion it would have been natural for appellants to have tried on 
nylon the various dyeing agents known to the art in order to ascertain 
if any of them would bring about the result they sought. This, of 
course, would not involve invention.” 

The theory relied upon in the aforementioned cases to the effect 
that no invention is involved in following the suggestions of the 
prior art, even if the results obtained are better than might have 
been expected, is capable of wide application in the patent law. In 
the case of Jn re Lieser, 34 C. C. P. A. (Patents) 1113, 162 F. (2d) 
224, 74 U.S. P. Q. 104 (1947), the cited prior art showed the claimed 
spinning solution to be old except that the claimed solution was 
specified to be at a lower temperature than the solution shown by 
the prior art. The court held that there was no invention even if the 
results obtained by having the solution at a lower temperature were 
better than might have been expected since the prior art taught 
that lower temperatures were advantageous. 

This same problem presents itself in determining the patentability 
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of homologous compounds since knowledge of one compound fairly 
suggests the existence and approximate behavior of its homologue. 
The case of Jn re Hass, 31 C. C. P. A. (Patents) 895, 141 F. (2d) 
122, 60 U. S. P. Q. 544 (1944), stated at page 901: “.. . in order to 
be patentable, novel members of a homologous series of chemical com- 
pounds must possess some unobvious or unexpected beneficial proper- 
ties not possessed by a homologous compound disclosed in the prior 
art.” 

This same court in the case of Jn re Finley, 36 C. C. P. A. (Patents) 
998, 174 F. (2d) 130, 81 U. S. P. Q. 383 (1949), construed their 
- eae in the case of Jn re Haas, supra, stating on page 1003: 

. Obviously appellant construes our holding in those cases to 

mean that if a new and useful product does show unobvious or 
unexpected beneficial properties it follows that such a product is 
patentable. We did not affirmatively, or even by implication so 
state in our decisions there. Our statement meant merely that unless 
a product does show the defined characteristics it is not patentable. 
Even if they be shown, the consideration of other factors may be 
required.” 
It therefore appears that the Court of Customs and Patent Appeals 
did not consider a showing of new and unexpected results determina- 
tive of the question of invention of homologous compounds, but no 
indication of what these “other factors” might be was presented. 

That doubt exists at the present time as to the value of a showing 
of new and unexpected results is shown by the opinion of the District 
Court, District of Columbia, in the case of Parker v. Marzall, 86 U. S. 
Py. & "446, 92 F. Supp. 736 (D. C. 1950). This was an action under 
R. S. 4915 to compel the Commissioner of Patents to grant a patent. 
Appellants were held entitled to receive a patent on a chemical com- 
pound when the prior art showed its homologue to be old. The 
court relied on Jn re Haas, supra, to reach their decision stating on 
page 447: “In view of the evidence of unobvious, unexpected and 
beneficial properties of the compounds of plaintiffs’ claims 1, 2 and 3 
not possessed by the homologous compound disclosed in the prior 
art, such claimed compounds constitute patentable invention.” 

In conclusion, it appears that insofar as the substitution of 
equivalents for an element in a combination is concerned, a showing 
of new and unexpected results per se is not determinative, on the 
theory that the art suggests the use of an equivalent and no inven- 
tion exists in trying the equivalent and discovering its excellence. 
This theory is obviously inherently capable of being applied to every 
negative rule of invention although its greatest adaptability appears 
to lie in the chemical field. As has been shown, this theory has al- 
ready found some application in determining standards of invention 
outside of the field of substitution of equivalents for an element in a 
combination. Further application of this theory would be indicative 
of a more stringent standard of invention which appears to be con- 
sistent with the desires of the Supreme Court of the United States. 
The treatment of this theory in the field of homologous compounds 
clearly indicates why at present it would be speculative to predict the 
utilization of this theory outside of the situation where an equivalent 
is substituted for an element in a combination. A. G. G. 
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WorRKMEN’s COMPENSATION—LONGSHOREMEN’S AND HARBOR 
WorKeRS’ COMPENSATION ACT—EXCLUSIVENESS OF STATUTORY 
LiaBILity.—The husband of plaintiff, having sustained injuries 
through defendant’s negligence while in defendant’s employ, received 
compensation pursuant to the provisions of the Longshoremen’s and 
Harbor Workers’ Compensation Act, 44 Stat. 1424 et seq. (1927), 
33 U.S.C., § 901 et seq. (1946) (hereinafter referred to as the “Act”’), 
the provisions of which are made applicable as the District of Columbia 
workmen’s compensation statute by 45 Stat. 600, Ch. 612, § 1 (1928) ; 
D. C. Code 1940, §§ 36-501, 36-502; 33 U. S. C. A., § 901, note 
1. When plaintiff brought action for loss of consortium resulting from 
the same negligent injury to her husband, defendant’s motion for 
summary judgment was granted. Held, on appeal, reversed; recovery 
by plaintiff is not barred by the “exclusive liability” provision of the 
statute. Hitaffer v. Argonne Co., Inc., 183 F. (2d) 811 (App. D. C. 
1950), cert. den., 71 Sup. Ct. 80 (1950). 

Section 5 of the Act provides that the liability of the employer 
. shall be exclusive and in place of all other liability of such 
employer to the employee, his legal representative, husband or wife, 
parents, dependents, next of kin, or anyone otherwise entitled to 
recover damages from such employer at law or in admiralty on account 
of such death or injury. . . .” The scope of this exculpatory language 
has not been well-defined. There is a seeming inconsistency between 
freedom from tort liability on the part of the employer to the employee 
and continued existence of tort liability to a third person arising out 
of the injury sustained by the employee. Cf. American Mutual 
Liability Insurance Co. v. Matthews, 87 F. Supp. 854 (E. D. N. Y. 
1949), rev’d., 182 F. (2d) 322 (C. A. 2d, 1950). The latter is 
essentially a liability to pay damages for such injury to the employee, 
from which the Act purports to relieve the employer. Standard Whole- 
sale Phosphate & Acid Works v. Rukert Terminals Corp., Md. 
, 65 A. (2d) 304 (1949). The Act having imposed an absolute, 
though limited, liability in exchange for a release from the preceding 
unlimited liability of the employer for negligence, the basic issue 
presented by the instant case is the extent of the release conferred 
by the “exclusive liability” clause. 

The Court of Appeals declined to follow the “broad implications” 
of the “plain and literal language” of this section of the Act on the 
ground that such could not have been the intent of Congress. The 
Act has frequently been applied as if its terms read “exclusive remedy 
against” instead of “. . . exclusive liability . . . of . . .” the 
employer, without any discussion in the opinion to explain or justify 
that use. Nogueira v. New York, N. H. & H.R. Co., 281 U. S. 128, 
50 Sup. Ct. 303, 74 L. ed. 754 (1930); De Martino v. Bethlehem 
Steel Co., 164 F. (2d) 177 (C. C. A. Ist, 1947); Bowen v. Sham- 
rock Towing Co., 139 F. (2d) 674 (C. C. A. 2d, 1943); Frusteri v. 
United States, 76 F. Supp. 667 (E. D. N. Y. 1947). An explanation 
of the wording of the Act is found in Seas Shipping Co. v. Sieracki, 
328 U. S. 85, 66 Sup. Ct. 872, 90 L. ed. 1099 (1946), to the effect 
that the term “exclusive remedy” was expressly avoided, since Con- 
gress did not purport to make the injured stevedore’s remedy against 
his employer exclusive of his remedies against others. The distinc- 


“ 
. 
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tion between “exclusive remedy” and “exclusive liability” is important 
when a third party is involved; the former would give an employer 
a defense only against an employee, while the latter would give a 
defense against third parties as well. The “exclusive remedy” in- 
terpretation is supported by cases holding that the Act affects only 
parties to the employer—employee relationship, legal relations of either 
as to third parties being unchanged. Swanson v. Marra Brothers, 
Inc., 328 U. S. 1, 66 Sup. Ct. 869, 90 L. ed. 1045 (1946) ; Portel v. 
United States, 85 F. Supp. 458 (S. D. N. Y. 1949); The Samovar, 
72 F. Supp. 574 (N. D. Cal. 1947) ; Severn v. United States, 69 F. 
Supp. 21 (S. D. N. Y. 1946); Green v. War Shipping Administra- 
tion, 66 F. Supp. 393 (E. D. N. Y. 1946). 

Where a third party does not sue for damages “on account of” 
the death or injury of the employee but asserts his own right of 
recovery for breach of an alleged independent duty or obligation 
owed by the defendant-employer, such an independent legal relation- 
ship is a sufficient basis for action outside the Act. Rich v. United 
States, 177 F. (2d) 688 (C. A. 2d, 1949); Rappa v. Pittston 
Stevedoring Corp., 48 F. Supp. 911 (E. D. N. Y. 1943). 

Most of the cases cited by the court of appeals in support of its 
rationale involve the question of contribution between joint tort- 
feasors; that is, where the employee has elected to bring action 
against the third party, the “exclusive liability” provision of the 
Act is no defense to such third party’s action against the employer 
for contribution. The cases lean heavily on the admiralty basis for 
that right. Baccile v. Halcyon Lines, 89 F. Supp. 765 (E. D. Pa. 
1950) ; Christon v. United States, 8 F. R. D. 327 (E. D. Pa. 1947) ; 
The Tampico, 45 F. Supp. 174 (W. D. N. Y. 1942). Cf. The William 
C. Atwater, 110 F. (2d) 644 (C. C. A. 2d, 1940). Other cases ex- 
cluding an employer’s liability from the literal effect of the language 
of § 5 involve the independent duty of a sub-contracting-employer to 
the third-party-owner of premises or of a vessel to have work done 
safely, breach of which renders such third party liable under some 
other statute. Should the injured employee then elect to recover 
against the third party, the breach of the employer’s independent 
duty is sufficient basis for suit by the third party against the em- 
ployer for indemnity. Lyons v. American—Hawaiian S. S. Co., 89 F. 
Supp. 334 (E. D. Pa. 1950); Burris v. American Chicle Co., 120 
F. (2d) 218 (C. C. A. 2d, 1941) (construing New York statute 
after which Act was patterned). 

Many cases cited as controlling authority that the Act gives no 
immunity to action by third parties, including the leading case of 
American Stevedores v. Porello, 330 U. S. 446, 67 Sup. Ct. 847, 91 
L. ed. 1011 (1947), semble, rev’g. in part Porello v. United States, 
153 F. (2d) 605 (C. C. A. 2d, 1946) (statutory immunity granted by 
Act), are not in point, because they involved indemnity contracts, 
making discussion of the Act pure dictum. See United States v. Arrow 
Stevedoring Co., supra; Green v. War Shipping Administration, 
supra; Severn v. United States, supra. 

The district court in the instant case held that the Act provided 
an absolute defense to the employer. Accord, American Mutual 
Liability Insurance Co. v. Matthews, supra; see also concurring 
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opinion of L. Hand, C. J., at 182 F. (2d) 325 (release should have 
same scope as imposed liability) ; Johnson v. United States, 79 F. 
Supp. 448 (Ore. 1948) (permitting any indirect action against em- 
ployer destroys basic principle of compensation) ; Standard Whole- 
sale Phosphate & Acid Works, Inc. v. Rukert Terminals Corp., 
supra, (pre-existing rights modified and foreclosed by Act). Cf. 
Calvino v. Pan Atlantic S. S. Corp., 29 F. Supp. 1022 (S. D. N. Y. 
1939) (impleading employer as third-party defendant not permitted 
by Act). See United States v. Arrow Stevedoring Co., supra, (Act 
limits employer’s liability in absence of indemnity contract) ; Porello 
v. United States, supra, (compensation liability exclusive with respect 
to employer). See also dissenting opinion of Crane, C. J., in West- 
chester Lighting Co. v. Westchester County Small Estates Corp., 
278 N. Y. 175, 15 N. E. (2d) 567 (1938) (almost identical New York 
parent statute was enacted so as to limit employer’s liability). The 
district court’s holding is also supported by the statement of the 
Supreme Court in Cardillo v. Liberty Mutual Insurance Co., 330 
U. S. 469, 476, 67 Sup. Ct. 801, 91 L. ed. 1028 (1947), that a prime 
purpose of the Act, in its application as the District of Columbia com- 
pensation statute, is to place on employers a limited and deter- 
minate liability. Accord, construing similar state compensation 
laws, Bradford Electric Light Co. v. Clapper, 286 U. S. 145, 52 
Sup. Ct. 571, 76 L. ed. 1026 (1932); New York Central R. Co. v. 
White, 243 U. S. 188, 37 Sup. Ct. 247, 61 L. ed. 667, L. R. A. 1917D, 
1 (1917), passim, 

Since the Longshoremen’s Act was modeled after the New York 
state compensation law, New York cases construing substantive 
meaning of almost identical language have been accorded some weight. 
Crowell v. Benson, 285 U. S. 22, 52 Sup. Ct. 285, 76 L. ed. 598 
(1932) (but state cases disregarded on “jurisdictional fact” question ) ; 
Rich v. United States, supra. There, a husband whose wife has 
received compensation for her injuries may not himself recover 
damages. Swan v. F. W. Woolworth Co., 129 Misc. 500, 222 N. Y. S. 
111 (1927). 

The court of appeals in the instant case properly held that consortium 
is a legally protected interest of either spouse arising out of the 
marriage relationship, not derivative from any right in the other 
spouse, so that litigation by the plaintiff was in her own right for 
breach of the independent duty owed thereto by her husband’s em- 
ployer. Lansburgh & Brother v. Clark, 75 App. D. C. 339, 127 F. 
(2d) 331 (1942). But the practice of citing cases closely related 
to, if not based in, the rights of contribution and indemnity in 
support of a holding that a common-law right of consortium is also 
“saved” from the operation of the language of the Act is at least 
questionable. 

Both the policy of supplanting litigation in the industrial field 
with compensation and the purpose of limiting the employer’s liability, 
as shown by the earlier Supreme Court construction of the Long- 
shoremen’s Act in its limited application as the workmen’s compensa- 
tion statute for the District of Columbia, would seem better served 
by those broad implications of the plain and literal language which 
the court of appeals so strained to avoid. J.L.H 
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THE Unirorm Cope or Mititary Justice. By Colonel Frederick 
Bernays Wiener, JAGC, United States Army Reserve. Combat 
Forces Press: Washington, 1950. Pp. 275. $3.50. 


The current and prospective expansion of the Armed Forces makes 
the newly enacted Uniform Code of Military Justice a subject of in- 
terest to a great many people. When a person becomes a member of 
the Army, Navy, Air Force, or Coast Guard, he is subject to the 
extraordinary penal jurisdiction of the military code. Whether or 
not the soldier, sailor, or airman runs afoul of the code and suffers its 
punishments, he learns to conform to its broad disciplinary require- 
ments and to forego many of the liberties of action which the civil law 
of the land so graciously affords him. 

Colonel Wiener’s explanation, comparative tests and commentaries 
relating to the uniform code are pertinent and helpful. He does not 
attempt to interpret the statute and resolve such obscurities as may 
have crept into it, but leaves these labors in the first instance at least 
to the drafters of the manual for courts-martial which will be pro- 
mulgated under the authority of the code itself. For one who seeks 
the text of the statute, a view of the source laws or regulations which 
preceded it, or a penetrating analysis of the basic changes in the ad- 
ministration of military justice which the statute entails, the book 
will be a valuable and interesting guide. Colonel Wiener is not only 
an experienced and scholarly lawyer and soldier; he also has the 
knack of enlivening his comments on the drab subject of military 
justice. 

As the author observes, the substance of the new articles is taken 
almost wholly from the Articles of War previously enacted for the 
Army and adopted by the Air Force. The transition from the old to 
the new will therefore be easy for those services but possibly some- 
what difficult for the Navy. Changes are however more of form and 
terminology than of traditional substance. The Navy lawyer and lay- 
man will soon master the essentials. Colonel Wiener frankly states 
that his book was designed for the Army and Air Force reader fa- 
milar with the old Articles of War and Manual for Courts-Martial ; 
but as a primer for the Navy reader the book will rate high. 

In generalizing the author characterizes the code as a “good job” 
and pungently remarks “it may be ventured that the real problem 
under the new Code will . . . be to insure the conviction of the guilty 
and their punishment with sentences adequate to the maintenance of 
discipline.” In an admirably condensed and particularized survey of 
the salient features of the code he classifies and discusses its inno- 
vations in respect to jurisdiction, company punishment and summary 
courts, membership of courts-martial, personnel of prosecution and 
defense, procedure prior to trial, trial procedure, law officers (present 
Army and Air Force law members), appellate review, powers of The 
Judge Advocates General, places of confinement, and punitive articles. 

The remarks by the author regarding changes in functions and 
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powers of the present law member of the Army and Air Force gen- 
eral court-martial will intrigue the military lawyer. The remarks con- 
cerning withdrawal from the appellate processes of substantially all 
powers of decision and coordination by The Judge Advocates General, 
the principal and responsible law officers of the departments of the 
defense establishment, will also be of special interest. 

To the officer or enlisted person of a field unit the most significant 
of Colonel Wiener’s comments will be those pertaining to company 
punishment and trial by summary court-martial. It is to be antici- 
pated that in general previous practices peculiar to the different serv- 
ices can and will be retained as their particular disciplinary problems 
require. 

The complete text of the code is set forth article by article or by 
subdivision with comparative Articles of War, related regislation or 
other relevant or source material, and pertient excerpts from reports 
by Congressional Committees or by the Department of Defense Com- 
mittee which drafted the original bill. Commentaries by the author 
are added in many instances. Sections of the enacting statute which 
are not strictly part of the code are similarly treated. Useful cross- 
reference tables are appended. 

Perhaps the greatest contribution by the author lies in his presen- 
tation in readable and uncomplicated form of one of the most concise 
and modern penal codes. The code embodies the complete procedural 
and substantive law of the military field. This is a field which during 
World War II embrace some ten millions of men and women. The 
future field is potentially as great or greater. The uniform code per- 
petuates and extends to all the military services a system of criminal 
and disciplinary justice of ancient origin, a system concerning which 
an investigative committee of eminent members of the American Bar 
Association reported, following World War II, that it rarely per- 
mitted the guilty to escape but did not convict the innocent. 


Husert D. Hoover.* 


* Major General, United States Army (Retired). 
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